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Record Type: Record 

To: Cynthia A. Rice/OPD/EOP 

cc: 
Subject: I spoke to Perrelli about asbestos 

Justice does not like the asbestos proposal, both on substantive grounds and because it is 
extremely vague. He summed up their views as follOWS: 

1) By allowing the asbestos industry to seek contribution from the tobacco industry for judgments 
paid to asbestos/tobacco victims, this proposal gives an advantage to the asbestos industry that no 
other litigant enjoys -- including other industries, individual victims, and the federal government. 
This provides an unfair advantage to the asbestos industry -- something we would not support. 
Additionally, while the purported purpose of this bill is to require any funds recovered from the 
tobacco industry to be passed on to the victims, nothing in the bill's language specifically requires 
this; it does not make any new money available to victims, instead it just allows the company to 
seek contribution. Even if the companies went bankrupt and they paid only a portion of their 
claims, the bill language does not clearly require additional money to go to the claimants (because 
their claims would have been discharged in bankruptcy). 

2) It is not clear whether the bill creates a new federal cause of action, or whether it just clarifies 
state law causes of action. If it does the latter, it raises significant federalism problems, by 
interfering with state law procedural doctrine. 

3) the bill is extremely vague. Thus, even if we did want to support it, we would need a lot of 
. clarification. 

o O"""'='I~....c..!J't-uS L/'t ..... cL'-t.....;.~ ~ pt;!.c~ co-.,..-\I....l...b.......:t1. 0-·', 

@ -\,\.",nclJ) c~o -tu 'J, C 'h.."':'- . 

('",0.0 t'> -

n° . @ la ", 
,sf ch 

-
a.,.Q DO ), -r 



_---;-.:...09.:.../.:2.:.9 :".:19:.:8:...-.:.0 9=-::..:3:.::3~FAX=--=2=0.=.2 3::.:0,-,5,-,,9=6~8 7!--____ "'OF!:.jF=I CE OF A ITY GENERAL lit! 002 

U.S. Department of Justice 

Civil Division 

W <::thlngton. D. C. 20530 

PRIVILEGED: ATTORNEY CLIENT COMMUNICATION AND ATTORNEY WORK 
PRODUCT REFLECTING LEGAL ANALYSIS MADE IN CONTEMPLATION OF 
LmGATION WHICH MAY BE BROUGHT CHALLENGING THE LEGISLATIVE 
PROPOSAL DISCUSSED HEREIN 

MEMORANDUM 

TO: Thomas Perrelli 

From: J. Patrick Glynn 
Director, Environmental Torts 

Date: September 28, 1998 

Subj: Comments Regarding Legislative Proposal Pertaining To Tobacco-Asbestos Claims. 

At your request, we have examined a legislative proposal submitted to Josh Gotbaum of 
the office of management and Budget by the Wexler Group on SeptembeJ: 18, 1998. Please bear 
in mind that we have only had a brief time to contemplate the proposal. We have identified, 
however, a number of issues which we believe should be given additional consideration. 

Several global issues that we had addressed in connection with provisions for an asbestos 
trust fund in connection with the previously proposed tobacco settlement legislation remain of 
concern in connection with this proposal. These include concerns that this legislation would give 
special treatment to asbestos ~()~ure 'y..!.ctims relative to other victims of tobacco expos~e; that 
poteniiiiJ. feCo~nes would go not only for .;sbeStOS-tob~co injuries but also for asbestos injuries 
~t.~~~ not related to tobacco smokiIlg;"1;hat the legislation would result in a substantial burden 
on federal and stat: cou.ru t2_a.9iE5!ic~~a.."DeW .£:.J:iiu;e_of "asbe~os"-li1igaiion; andthat members 
ol'The-asbestos-product industry, that have previously been found to haveacted irresponsibly 
may"enjoy" a: windfall be'netlt "from th~ J~gislati~r;: ·~~e;;·-a~co~ting·fo;:·ihe-prop(isedliiiiitaiion 
tfui.fproceeds would orilygo"l(i asbestos claimants. 

Our comments below track the designated sections and paragraphs of the draft legislation 
for the most part.·· We do have concerns about the legislation based upon notions of federalism, 
notions of fairness, and concems regarding the practicality of the proposal. 

Section 1. Findings and Purposes 

We make no comments on the validity of the assertions contained in Section L, as we 
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deem that outside of any special area of our expertise. 

Section 2. Rules Fo~ Ce~tain Claims Against Tobacco Companies 

* General Comment. It is unclear to us whether this 
legislation is attempting to create a federal cause of 
action for contribution for "Certain Claims" (and, 
pursuant to that federal claim, merely borrowing 
certain s~ate law rules of decision, much as in a 
diversity action or FTCA claim), or merely to alter 
some (but not all) of the procedural and/or substantive 
rules of decision pertaining to contribution actions 
arising under state law. We believe this issue should 
be addressed at the outset, because it has important 
imp~ications for the draft , 
legislation as a whole and the various subsections of 
the draft legislation which follow. For example: 

1. If this is intended to create a federal cause of 
action, what is the Constitutional basis for the 
law? Although we assume the Commerce 
Clause is the most likely Constitutional 
justification for such federal legislation, we are 
also aware that recent supreme Court cases have 
seemingly cut back on the breadth of' legislation 
permissible under the Commerce Clause. See ~ 
Lopez. Resolution of this question is certainly 
beyond our expertise; we raise the question merely 
for your consideration. 

2. If it does not create a federal cause of action, 
what would be the basis of a federal court's 
subject matter jurisdiction for such claims, as 
provided for in subsection 2(b)? 

* Would such an action permit the tobacco companies to 
join, as third-party defendants, other potentially 
liable parties who would otherwise have repose by now 
(including, among others, certain asbestos companies 
and/or their successors who may not have been sued in 
particular actions for various reasons, the United 
States, other chemical companies that provided products 
to which the claimants may also have been exposed, 
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etc.). That is, under applicable rules of procedure, 
the tobacco companies would normally now be entitled to 
pursue third-party claims against such entities (and 
indeed, cross-claims against the entities bringing 
suit). Is that a wise idea? 

* Is it fair to permit asbestos trust funds and asbestos 
companies to receive relief from rules otherwise 
barring their suits, when no such relief is provided 
for other victims of tobacco exposure, including those 
involved in other occupational injuries attributable, 
at least in part, to tobacco exposure? 

Subsection 2(a). Availability of Actions 

* This provides for actions for contribution and 
indemnification or otherwise We have no idea what 

the "or otherwise" might 
7 entail. 

0(..0'-- . 
\ clU-'l.t. DC- 0:; The substantive elements of actions for "contribution 
~ NL. f-o and indemnification 1\ vary from place to place, but 
f"o-'~ {oc6' ~t (1§J ~ baSically it should be kept in mind that these actions 
~c~~ allow for recovery of monies paid in excess of the pro 

.&_1 V- rata share of the party seeking contribution. This 
seems a bit problematic in the context of what we 
perceive to be the purpose of this bill, namely, to 
secure increased payments for people injured by 
exposure to asbestos and tobacco. That is (even 
assuming the defendant paid more than its pro rata 
share of plaintiffs' damages), to the extent that an 
asbestos defendant actually made full compensation to 
an asbestos claimant, it seems illogical that the 
claimant should be the beneficiary of any amount 
secured by the asbestos-defendant via a 
contribution/indemnification action against a tobacco 
company, in that the claimant has already received full 
compensation. To the extent that the asbestos 
defendant has made something less than full 
compensation to the asbestos claimant, the defendant 
mayor may not have paid more than its pro rata share 
of liability to the claimant. Again, even if it has, 
it is illogical that the claimant should be the 
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beneficiary. 

Put another way. the upper limit that can be recovered 
in a contribution action.!t is that which has already been paid by the 
defendantlthird party plaintiff; and, of that, the defendant/third party plaintiff can 
only recover the amount that can be shown to be in excess of its pro rata share of 
the judgment Or settlement. Contribution/identification actions make the . 

,,~ defendant/third-party plaintiff whole; they do not increase the size of the pot 

V"\J\ ¥ ::i::::::= ::::::t:c::;: discharge ill b~ptcy of the obligations 

. of some of the asbestos defendants. We do not have substantial expertise in this 
area, and suggest that persons who do should be consulted. For illstance, we raise 
the question whether, where a particular asbestos company has discharged its debt 
in bankruptcy and has paid, therefore, only a portion of the liability assessed 
against it to the claimants, that defendant can be said to have paid "more than its 
pro rata share" in such a manner that would support a post-discharge contribution 
action against ajoint tortfeasor? 

Subsection 2(9.)(1). 

This subsection raises substantial issues of federalism, legality, and practicality. 

• 

* 

Many states have, through deh'berate legislative action, decided that settling 
defendants forego the right to contribution from other joillt tortfeasors (unless the 
settlillg defendant secures a release on behalf of that other joillt tortfeasor as part 
of the settlement). It is argued that such a regime encourages settlements. That 
mayor may not be true (indeed, other regimes are employed by various states), 
but it is a choice made by certain of the states. This bill overrides that choice. 

This subsection raises the issue of a potential legal challenge predicated upon the 
equal protection clause of the 14th Amendment. For example, although there is a 
line of cases holding that the due process clause of the 14th Amendment is not 
violated if a statute of limitations is extended (or repealed) retroactively to allow 
claims that would have otherwise been time-barred (see discussion below 

.!t It should be kept in mind that this legislation contemplates true contribution/indemnification 
actions, given that it pertains only to claims which have already been reso~ved via judgment or 
settlement. That is, the legislation does not contemplate a third-party action whereby the tobacco 
companies would be made a party to an ongoing lawsuit between the claimant and the asbestos 
defendant. 
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reganling subsection 2(a)(3)), those same cases raise the specter of challenges 
predicated upon the equal protection clause of the 14th amendment. The proposed 
legislation singles out a particular class of defendants (tobacco companies), not 
merely all potential joint-tortfeasors against whom the asbestos companies/trusts 
could seek recovery. Although we recognize that the allegations of concealment 
against the tobacco companies included in Section I might provide a basis for 
singling out this class of defendants, it should be noted that similar allegations 
have been made against oil companies with respect to the harm caused by 
petroleum constituents (Le. benzene), and there may be similar allegations 
regarding other substances to which the claimants likely were exposed-

As a practical matter, in those jurisdictions which do not allow contribution 
following settlement, there are no "substantive rules" governing such actions. 
Perhaps the proposed legislation intends that, in such situations, the court hearing 
such a claim should treat it as if it involved a contribution action for amounts paid 
following ajudgment. The intent is unclear. Moreover, it is unclear whether such 
rules can be properly applied where there has been a settlement. For instance, in 
many states, a settlement requires a fairness hearing -- that is, a determination that 
the amount being paid is fair payment for the settling defendant's contribution to 
the hann. No such hearing would have been held regarding ajudgment against a 
defendant. Should the court disregard the findings of the fairness hearing in an 
action brought pursuant to this proposed legislation? 

Subsection (2)(0)(2), 

This section is very problematic as applied to claims for contribution andlor 
indemnification. 

• 

* 

As discussed above, these actions require a showing that the defendant/third party 
plaintiff paid more than its pro rata share of liability on the underlying claim. 
Where the underlying claims were litigated separately, the type of "aggregated 
proof" that would be required to support a contribution or indemnity claim is not 
clear. 

The phrase "damages shall be assessed based upon degree of relative causation" 
seems likely to cause trouble for several reasons. First, as mentioned above, the 
limit of damages recoverable in a contribution/indemnification action is the 
amount already paid. TaIking about "damages to be assessed" seems to anticipate 
that additional damages can be awarded pursuant to the action contemplated here. 
Further, even if this is read to mean only that the damages to be assessed in the 
action contemplated by this proposed legislation will be limited to some 
proportion of what the asbestos defendant has already paid because the asbestos 
. defendant paid more than it should have, in normal contribution theory, that 
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payment should go to the asbestos defendant, not the claimant. In other words. if 
this proposed legislation were applied to a case in which the asbestos defendant 
paid the full amount of a claim, there would be no basis for requiring a 
contribution award to be paid to the claimant, as that would constitute a double 
recovery. Correspondingly, only in those cases in which the asbestos defendants 
(or their successors in interest, the truSts) were unable to pay the full amount ofa 
parti cular claim should recoveries from the tobacco companies go to the claimant. 
If the intent of the legislation is to increase the pot of money available for future 
claimants, why be so indirect? Why not simply allow the claimants themselves 
to bring additional suits against the tobacco companies or allow their joinder in 
future cases? 

The use of statistical data in a contribution action is highly problematic, on many 
levels. While such a system might make sense in the medicare recovery scenario, 
it does not make sense in a tort action where the issue is the relative liability of the 
purported jOint tortfeasors. Even if allowed, aggregation would not be a simple 
matter. Any statistical model, to be minimally relevant, would have to account 
for different levels of exposure, smoking duration, date of smoking, age, gender, 
etc. to be meaningful. Market share might be relevaI:1t, but wbat if the defendant 
could show that a particular claimant (or entire group of claimants) never smoked 
its brand? Or only occasionally smoked its brand? This is a much more 
complicated matter than the proposed legislation seems to contemplate. 

• Moreover, the language of this section, intentionally or not, seemingly would 
allow the contribution/indemnification claimant to recover even in instances 
where the tobacco company would not have been liable as a tortfeasor to the 
underlying claimant based upon the substantive law of the relevant jurisdiction. 
That is, the language seems to equate liability ("damages ~ be assessed .. ,") 
with "the degree of relative causation [in fact of the illness], regardless of whether 
the tobacco company's Telative contribution to causation of the illness was legally 
actionable in the first place. Perhaps this is not the intention, but the general 
language of subsection (b) regarding "substantive law rules governing liability" is 
expressly limited by the entirety of subsection (a). If it is the intention, we think it 
highly problematic that proposed legislation would so drastically change the 
substantive tort law of the states. 

Subsection 2(a)(3) 

This subsection pertains to statutes of limitation. We believe there are some potential 
legal difficulties here. 

* Although there are a number of cases which hold that the due process clause of 
the 14th Amendment does not preclude a state legislature from retroactively 
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extending (or eliminating) the statute of limitations, see M.. Chase Securities v. 
Donaldson. 325 U.S. 304, 65 S.Ct 1137 (1945), those cases also note that if, 
pursuant to the state constitution "due process clause", an expired statute of 
limitation constitutes a property right in favor of the defendant, the state 
constitution provides a separate and independent basis for challenging a 
retroactive extension of the statute of limitation. ld. at FN 9. A number of states 
have interpreted their constitutions in precisely this manner. That is, under their 
constitutions, a statute of limitations defense is a property right, which can not be 
taken without just compensation. Clearly, this is not the case pursuant to the 
federal constitution, which in this instance, provides less protection than the state 
constitutions. This raises an interesting question. Is this a case where the federal 
government is attempting to "rachet down" protections afforded by the state 
constitution? Or is this merely an instance where the supremacy clause oftha 
federal constitution allows Congress to do what the legislatures of those states 
could not, with respect to their own tort law and the related legislative enactments 
regarding statutes of limitations? Moreover, it may be that the answer is 
dependent upon our initial question: does this proposed legislation create a new 
federal cause of action, or merely purport to alter some (if not all) of the state law 
provisions applicable to state causes of actiOli. Again, we have not had time to 
fonnulate a definitive answer, but raise the question for further consideration. 

Moreover, the rule set out in Chase Securities is not absolute. Where a statute, in 
creating a liability also put a period to its existence, a retroactive extension of the 
period after its expiration amounted to a taking of property without due process of 
law. See Chase Securities at FN 8, citing Danzer & Co. v. Gulf & Ship Island R. 
Co., 268 U.S. 633,45 S.Ct. 612,69 L.Ed. 1126, and Davis v. Mills, 194 U.S. 451, 
24 S.Ct. 692, 48 L.Ed. 1067. 

Finally, as mentioned above, the rule set out in Chase Securities applies to 
challenges pursuant to the due process clause. That case suggests that challenges 
to retroactive extensions of statutes of limitation may be sustainable pursuant to 
the equal protection clause, given the right set offacts. 

Subsection 2(a)(4) 

This section raised the following issues for us: 

* Again, if the trusts are deemed to "step into the shoes" of the asbestos defendants, 
it would seem that they could do no better than recover that which their 
predecessors in interest could recover in a contribution/indemnification action. 

* We also concerned whether this provision could cause trouble in the following 
sense. Suppose that the predecessor in interest had tendered claims to its liability 
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insurer(s), which then took a subrogation interest in whatever rights the insured 
might have to recovery from third-persons? As written, the proposed legislation 
would transfer ownership of that right from the insurer(s) to the asbestos truSts. 
That seems problematic to us. 

Subsection 2(b) Certain Rnles 

* 

* 

* 

As noted above, there seems to be some potential tension between this subsection 
and subsection 2(a)(2) with respect to the issue of whether or not the tobacco 
eompanies_",,~uIQ.~tain certain defensc:.~ (i.e. assumption of risk, federal .. 
preempti~n, etc.) in -fueceintrlbution action. If they do, it is our opinion that the 
legisla~~n would not accomElish much. Further, aggregation of claims solely on 
the basis of a statistical measure of causation would be inconsistent with retention 
of defenses in individual cases. 

Likewise, the substantive elements of contribution/indemnification claims 
discussed at length above may make this a meaningless exercise. That is, 
contribution actions under state law don't increase the pot; they merely make one 
of the joint tortfeasors whole. 

If this proposed legislation does not create a federal question cause of action, then 
there is no subject matter jurisdiction for such cases in the federal district courts 
(absent an independent basis such as full diversity of citizenship). 

Although we see no legal barrier to the provision precluding removal of such 
actions if filed in state court, it seerns an unusual provision to us, especially if this 
legislation is read to create federal question jurisdiction. 

Section 3. Preservation of Proceeds For Victims 

* 

* 

Again, this notion seems entirely inconsistent with the elements of a 
contribution/indemnification action. 

Moreover, there is no apparent limitation that any such payment of proceeds will 
be utilized to pay only the claims of asbestos claimants whose claims were settled 
or adjudicated prior to passage of the proposed legislation. That is, it seems that 
proceeds from actions brought pursuant to this proposed legislation could be used 
to pay Claimants who could now sue the tobacco companies themselves (or, 
alternatively, have actions pending or future which postdate the alleged fraudulent 
concealment, and, in which, therefore, the tobacco companies could be 
meaningfully impleaded). Furthermore, of course, to the extent that asbestos 
defendants that are still in business are able to satisfy judgments and settlements 
from proceeds recovered from tobacco companies, rather than from their own 
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corporate funds, the actual economic effect is no different than would be the case 
if there were no restriction upon the use of the proceeds. Stated differently, the 
restrictions upon use of the proceeds set forth in this section, insofar as operating 

-companies (as opposed to claims trusts) are concerned, are largely illusory. 

* The problem vis-a-vis insurers applies here as well. 

I add the caveat that we have not had the opportunity to clear these comments with 
Donald ReillY or any other components of the Civil Division, and, thus, reflect ouly our 
[admittedly limited] review of the materials submitted. 

ce: Donald Remy 
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See 1. Fiadiags aDd Purpose.. 

(a) Findings..-The CoDgJeSS finds !bat: 

(1) Tobaco:> manufai:lums have coocealed n:scarcll ~ re&mting the adverse 
health cfI'CCIS of to~, bave misrepresented \he addictive narure of!heir products, and 
bave made improper claims of legal privilege c;onceming the evidence of their 

. misconduct. . 

(2) As a result, tens of thousands of asbc;tos.tobaa;o .c1aims have bc:eD. brought 
against and resolved by asbcsIos manufacturers only, with DO CODtnDutioo by tobacco 
manufact\lre(S. This unprec:edented litigation bunien bas caused the asbestos 
manufactuIets with the largest lII3,Iket shares to file baulavptey, and the bankruptc;y trusts 
1ba1 now stan<! in theirp\ace have insufficient funds to pay toOrethan a fiar;;tion of tile 
coID~on owed to asbestos-tobacco claimants 

(3) It is now impractical to litigate and resolve eontnDUtiOU. indcDmi.ty and. similar 
actions by asbestos trusts and asbestos defendants against tobacoo eompaDies 011. a 
claimant-by-c;\aimant basis, and tobacco COIDpaDies' prior miS'· ."'1JI;t should not be 
pemtitfcd to benefit them. in existing 3II.d ~ litigation. . 

(b) Puipose.-It is the pm:posc of Ibis Title:· (1) to spxead the COSIS oflbe baml sutreml 
by asbe$tos-t0bacc6 claimants arisirig from expOsUre tObacco. which have been home by ~ 
defendants and trusts who have paid the ·tobaccO eomjllllli-:s' share of respoIISlDility for asbestos
tobacco claims in the past, and (2) to ~de fair and efficient rules. for litigarion of eonnibution. 
indemmty and similar claims against tobacco companies in light of the findings in this section. 
To 3Q::Omplish this purpose. this Title sba1l apply rettoactively to all aclj.ons described in this 
TrtIc pczd.ing on or filed after the dale of enaetIDent of this TItle. wbii;h ~ based upon or arise 
from asbestos c1aims and asbestol1-tobacco c1aims which have been settled or the subject of a 
final judgment before the date of enaclment of this Title. 

~ 2. Rules for Cenain Claims Against Tobacco Comp8llles. 

(a) A vai\ability of Actions.-Asbestos trusts and asbestos clefmdanrs may elect to bring 
actiQns for c:onttibutiou. indemnity or otherrelief arising ~ pa)'JJieut$ or ob\iglU:icms for 
payznents to asbestos-tobacco clabDanrs made or ~ on or before the dale of c:nacaneut of 
this Title. Notwitbstanding any other provision oflaW: 

(l) Actions for eontnDution, indemnity or otherwise against a tobacco company 
may be nWutajnecf by an asbestos defeudaut or asbestos tlUSt whether the underlying 
payments or obligations to asbestos-tobacco clam;autS were made pmsuant to judgJnerlt 
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(2) An asbestos !rUSt or defendant may aggregate its claim ... and its d:iInages shall 
be assessed based upon the degree ofrelarive aw.sation bdween lObaexn and asbestos. as 
demonsUatcd by stati~cal data applicable to ~t disease categories; 

(3) Ally such aaion by an asbestos !lUSt or defendant is timely if it is brought 
within one year from the date of eoadment ofrhis Title; and 

(4) Asbestos tIUstS shall betreared IDrpwposes of this Tille as The OWIIelS of the 
claims of their ptedecessor companies agaim;t the tobacco manufadllras. 

(b) Certain Rules.-Except as provided in subsection (a). the court sbaIl apply the 
subslantive law rules governing liability for indemnity. conrn"&ution. or other basis for IecoVezy, 
that othl:lWise upply in the appropriate jurisdiction. United Stares distria courts and state COIU1S 

sball have concurrent jurisdietionover the actions described in subsedion (a), ex~ that no 
such action commenced in stare court may be removed 10 a UDited States district CO\llt. 

Sec. 3. PI c s er'l'atioD of Proceeds for VidUDs. 

Any proceods from the actions provided fbrby this Title shall be used solely to pay 
asbestos claimants aDd a..t.esros-lobacco claimants. sbaIl be paid or obligated 10 be paid by all 

asbestos defendant to such elaimants no later thai!. five)'eats from the dale that such proceeds 
bet:ome avallable, and may not be Used for the COSIS of defaJding Such claims, for payment of 
cozporare dividends. for reimbursement of insurers, or for any other corpota1e plJlPOSC. 

Sec. 4. EfFective Date. 

This Title sbaIl take effect on the dale of enactment of this Act, and shall apply 10 events 
00CUrring before, on and after the date of enactment of this AI;t. 
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Solution: Revision of Certain Froc:eclural Rules: 

• Asbestos defendants and tIUsts"!hal have paid StIbsVmtiaI sums to asbestos victims who 
smoked shauld be given the opportllllity to recover for the fwm caused by tobacco. 
Asbestos deft:ndants and uusts should resuvc my recovery h1ita%ed by CongRss for 
the payment of asbestos victims and tobacco-asbestos victims. " 

• Asbestos defendants and trusts should be allowed their "day in IX)Utt" to make their case 
"on the merits" against the tobacco oompllllies. The following procedural rules need to 
be changed or clarified so that tobacco companies are not able to ~ l8Spollsibility on 
procedunl grouuds: 

(I) the "settled def"'IJdanf' docttiDe in approximately 40 states (which pnllubits 
COIItributiou actions for cases that were settled, as opposed to tried to judgJnent) should 
be relaxed so that asbestos defendants and IIIISts may SUI: tobacco compauies in 
C<mJr1olllion actions; 

(2) asbestos defendants and txust5 should be able to bring tbcir claims for prior 
paymeDt in cousoliclated actions (as opposed to case-by_>. and should be allowed to 
usc teliable statistical evidem;e for the tbousand:i of cases that w= resolved many years 
ago; 

(3) any contnblltion ~ou by an asbestos defendant or !rUSt against a tob= 
company should be considcIed "timely" ifbrought Within one yt:ar of the passage oftbis 

" bill (to create a reasonable altemalive to widely vatying stare statatQ oflimitations); and 

(4) asbeStos trusrs should be allOWed to assert the claims o,f their predecessor 
companies in these contribution actions (for example. the Manville Personal Injuxy 
Settlement TIlISt should be able to seek tobacco company <:ontn"bution for tobacco
asbestos claims paid by the Jolms Manville Company before it went bankmpt). 

Solution: Preserve LitigatioD Proeeeds (or Albestos Vidims. 

• The proceeds of any litigation =abled by this bill should be reserved for payment 
to asbestos victims and toblJc:co.asbestos victims only. Thus, an asbestos 
company could not use tobacco-company payments ftom this Jitiga%ion to defend 
agaiIrst other asbestos claims, pay coJpOt&te diviclends, reimburse its insums. or 
for any other corporate pwposo. 

• Asbestos deIettdrmts should be required to pay any litigation pJQCeeds to asbestos 
victims and tobacoo-asbestos victims in a plUmpt, timely manner. 
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Mr. Bruce Reed 
Domestic Policy Council 
1600 Pennsylvania Avenue, N.W. 
Washington, DC 20500 

Dear Mr. Reed: 

September 23, 1997 

I am writing on behalf of the 23,482 members of the Asbestos Victims of America, a National, Non-Profit 
Education Organization. We are victims of asbestos disease who, with our families, have suffered a variety 
of diseases related to exposure to asbestos. Our organization also includes scientists, physicians, and other 
legaVsociaVmedical professionals. . 

We are writing to express our disapproval that the proposed tobacco settlement hurts those with asbestos 
disease. As you know, most asbestos companies are bankrupt and the trusts set up to pay claims lack the 
resources to adequately compensate victims. For. example, the Manville Trust, which is responsible for 
paying a substantial percentage of asbestos claims, has the funds to pay only ten cents on every dollar. 
Most other Asbestos companies only pay (if they pay at all) a very small amount to us and we can barely 
survive, least of all afford the costs of medical bills, doctors and the substantial related costs associated 
with our asbestos related diseases. 

The science is absolutely clear that tobacco is a prime cause of many of the diseases suffered by those 
exposed to asbestos. For example, those who smoked more than a pack a day and were exposed to 
asbestos are eighty-seven times as likely to get lung cancer as a person who neither smoked nor was 
exposed to asbestos. The risk of an asbestos worker who did not smoke is less than five times that of a 
person not exposed asbestos, and the risk of a smoker of a pack a day is ten times the risk of a non
smoker. 

Tobacco must be made to accept responsibility for the harm caused by smoking to those exposed to 
asbestos. If the Congress is to pass a law approving this settlement, we implore you to require that the 
tobacco companies pay their fair share for the harm they have caused us and others like us. Currently the 
settlement does just the opposite, guaranteeing that tobacco will never be forced to contribute a penny to 
the victims of tobacco las best os disease. Once again Asbestos victims and our families are shut out and 
forgotten. Once again we remain uncompensated for clear and knowledgeable injuries we have sustained. 



The settlement is terribly unfair to asbestos victims. Please insist that the tobacco settlement require 
tobacco to contn"bute money to pay for the harm caused to those exposed to asbestos. If the settlement 
is not fixed to require tobacco to pay its fair share to victims oftobacco/asbestos disease, we urge you 
to oppose the tobacco settlement. 

Thank you for your consideration of our request. We trust that we can count on your support for those 
struggling with the health effects of tobacco and asbestos. Should you require any documentation or 
additional information please contact me. We are pleased to assist you in this process. 

. ech!el-Y.aurer 
Executive Director - A V A National 
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MANVILLE PERSONAL INJURY SETTLEMENT TRUST 

July 29, 1997 

Mr. Bruce Reed 
Domestic Policy Council 
The White House 
1600 Pennsylvania Ave" N.W, 
Washington, D.C. 20016 

Dear Mr, Reed: 

\" La <c. " 'i'\~ 'M&M i-(\.!> LMh.s 
TRUSTEES, 

Robert A. Falise, Esquire 
Chairman and Managing Trustee 

Bedford, New York 

Louis Klein, Jr., Esquire 
Neu' York, New York 

Frank]. Macchiarola, Esquire 
New York, New York 

Honorable Christian C. Markey, Jr. 
Los Angeles, California 

Patricia G. Houser 
Executive Director 

On behalf of the Manville Personal Injury Settlement Trust, I write to express our 
strong view that the Tobacco Settlement you and Secretary Shalala ate presently 
reviewing is particularly unjust to those of our beneficiaries who are or were smokers. If 
enacted into law, in order to avoid this undesirable effect, this legislation should require 
that funds be set aside to pay the tobacco companies' fair share of the personal injury 
claims they have caused and will continue to cause to these victims. 

The vast majority of the workers exposed to asbestos smoked or were exposed to 
second-hand cigarette smoke in the workplace. All smoking is injurious, but it is 
specially lethal to those who have been exposed to asbestos, There is a scientific 
consensus and an abundance of evidence that smoking causes lung cancer and other 
cancers in asbestos workers at a rate very much higher than it does in the general 
population. In addition, smokers who were exposed to asbestos suffer both an increased 
incidence and an increased severity of non-malignant asbestos-related disease, 

Until now, the asbestos litigation and liability playing field has been tilted in favor 
of tobacco and against asbestos so severely that virtually all of tobacco' s responsibility 
for smoking-caused harm in asbestos victims was either shouldered by the asbestos trusts 
and asbestos defendants or was borne by the victims, While the recent revelations and 
admissions concerning the tobacco industries' actions and products present an 
opportunity to redress this unfairness, the Tobacco Settlement takes away important 
rights from claimants, asbestos trusts, and defendants and gives virtually nothing in return 
to the asbestos victims, It is neither fair nor sensible to absolve one joint tortfeasor or 
create barriers to recovering against it, as the Tobacco Settlement does. Any resolution 
of the tobacco problem must contain a fair and expeditious mechanism for determining 
tobacco's share ofthe tobacco-asbestos problem and assuring that the tobacco companies 
pay it. 

8260 \,'ilIow 03ks Corpofjte Drive 
SuiteMO 

P.O. Box 10415 
Fairfax. Virginia 

220jI 
Phone: PD3) 204-9300 

Fax: (703) 205-6249 
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At least fourteen former manufacturers of asbestos products representing almost 
70% the asbestos market have filed for bankruptcy during the last fifteen years. This 
Trust and other asbestos trusts have been established to pay compensation to meritorious 
claimants who are victims of asbestos-related disease by manufacturers who have entered 
bankruptcy. The Trusts are severely under-funded. This Trust, which is the largest, 
currently pays approximately 10 cents on the dollar on the amount it agrees it owes. To 
date, the 90% which the Trust owes to asbestos victims, an amount these victims are very 
unlikely ever to receive, exceeds $5.6 billion. 

Unfortunately, the tide of asbestos litigation is not receding. Reliable estimates 
indicate as many asbestos claims may be filed in the future as have been filed to date. 
Not only do the tobacco companies limit their liability through the Tobacco Settlement, 
but they also intend to continue to manufacture their tobacco products. Not only does the 
Tobacco Settlement fail to require the tobacco companies to pay their fair share of the 
unique health problem their products cause and continue to cause, but the settlement does 
the opposite. As its principle drafters now concede, the settlement is intended to bar 
efforts by the asbestos trusts to assert any claims against tobacco companies for their fair 
share of past or future asbestos claims. 

This aspect of the settlement is neither fair nor wise. To the extent the settlement 
is a template for legislation, such legislation must include a fair and expeditious 
mechanism for reimbursing asbestos trusts and defendants for compensation paid and to 
be paid for harm caused by smoking. Naturally, this payment by the tobacco companies 
should include a provision that all funds received by asbestos trusts and defendants must 
be reserved for and expended solely to pay injured victims. 

I urge the Administration to state the requirement for this modification in its 
comments about the proposed Tobacco Settlement. 

Thank you for considering our views. 

aiL 
R bert A. Falise, Esq. 
Ch 'rman and Managing Trustee 
Manville Personal Injury Settlement Trust 
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Dear Mr. Reed: 
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The proposed tobacco settlement raises important questions ahout the ability of asbestos 
workers and former workers to recover from tobacco companies for health-related damages 
associated with tobacco use. 

A significant proportion of the ashestos industry is in bankruptcy because of judgments 
made against the industry on behalf of workers who have suffered or face the risk of lung cancer 
and other respimlory illnesses. Many orthese workers were smokers who suffered from the joint 
or ·synergistic· effects oftobacco and asbestos, but the tobacco companies have never paid a 
penny for their share ofthc liability. Because of the bankruptcy of some companies, many 
plaintiffs have been able to recover only a small fractions of the claims due them - as little as 10 
cents on the dollar. 

Thc proposed settlement limits the ability of individuals to sue the tobacco companies for 
damages. At the !lame time, the proposed settlement would prohibit third-party payers such as 
the Manville Trust from suing to recover tohacco-related costs for claimants. Asbestos 
companies would not be able to sue on behalf of their workers. As a result, many workers with 
asbestos/tobacco claims would probably continue to receive inadequate judgments, while the 
tobacco companies continue to evade their responsibility for the efTeets of their products. 

I urge you to give careful attention to the situation (If asbestos workers and former 
workers as you review the prop<.lsed tobacco settlement. 

RJD:tf 

Sincerely. 

J~~ 

Richard 1. Durbin 
U.S. Senator 



MEMORANDUM FOR ELENA KAGAN 

FROM: JENNIFER O'CONNOR 

SUBJECT: TOBACCO MEETINGS 

As I mentioned to you on the phone, we have held three meetings over the last two days related 
to tobacco. They were with: I) representatives of a coalition of asbestos industry and trusts 
(Jack McMackin, Bert Carp and David Austern); 2) Frank Hurt, President of the Bakery 
Confectionary and Tobacco Workers union; and 3) representatives of union health and welfare 
benefits funds that are filing class action suits against the industry modeled on the state cases 
(David Molino Sr., and David Molino Jr.) 

At the moment, only the asbestos coalition provided paper, which I have attached. This includes 
fact sheets, a copy of Senator Durbin's testimony on the issue; some Qs & As; a letter from 
Marcy Kaptur on the issue; and a copy of a class action suit filed against the industry on this 
Issue. 

Mr. Hurt is developing paper, which I will forward to you as soon as it is available. I will also 
seek copies of the legal filings from the health and welfare funds and forward those to you as 
well. 

Please call me (219-6197) or Bill Samuel (219-2455) with any questions or follow-up. 
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ASBESTOS AND THE TOBACCO SETTLEMENT 

Eighty percent of asbestos claimants smoked, and virtua1ly all of the rest were exposed to 
high concentrations of smoke on the job. With respect to many of the diseases suffered by 
asbestos-exposed individuals, such as lung cancer, smoking bears far more responsibility than 
does asbestos. Until now, however, the litigation and liability playing field had been tilted in 
favor of tobacco and against asbestos so severely that all of tobacco's responsibility for smoking
caused harm in asbestos-exposed individuals was either dumped into the laps of the asbestos 
trusts and asbestos defendants or was bome by victims. 

Plaintiffs lawyers chose to bring suits for harm that they themselves alleged was jointly 
caused by tobacco and asbestos as asbestos suits, not tobacco suits, proceeding "against asbestos 
defendants, not tobacco companies, often under theories of joint and several liability . They did 
this for all the same reasons that plaintiffs, until now, seldom sued tobacco companies and never 
won. Of the many unjust consequences of this phenomenon, the worst was that many injured 
claimants received but a small fraction of the awards to which they were entitled from the 
depleted funds of the trusts set up to pay. claims out of the assets of bankrupt defendants. 

All of this was about to change dramatically. The recent revelations and admissions 
concerning tobacco companies' actions and products promised to begin to level the playing field. 
Tobacco could now be called to account for its share of the harm caused asbestos workers who 
smoked, both in suits (including class actions) brought by claimants, as well as in recoupment 
and contribution actions brought by the asbestos trusts and defendants. 

Instead, the proposed tobacco settlement, by its most basic provisions, would tilt the 
playing field even more radically against asbestos trusts and defendants and in favor of tobacco, 
and it would do so irrevocably. An agreement that purports to be settling up tobacco's 
responsibility for the harm it has caused instead massively aids and abets the transfer of its 
responsibility for smoking-caused harm in asbestos workers to asbestos trusts, defendants and 
victims. 

Even after elimination of the outrageous time bar which purports to prevent asbestos 
trusts and defendants from suing tobacco companies to recover the amounts they have paid for 
smoking-caused harm, the agreement will serve massively to channel litigation and liability away 
from the tobacco companies and toward the asbestos trusts and defendants. For instance, its 
provisions eliminating punitive damages, class actions, or other consolidation devices in smoking 
cases means that plaintiff lawyers will continue to bring suits that involve smoking and asbestos 
exposure as asbestos suits, proceeding under theories of joint and several liability. Legislation 
cannot affect fundamental aspects of the liability of one alleged "joint tortfeasor" without 
fundamentally affecting the other. 
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Unless the proposep tobacco settlement is modified to require that tobacco pay for the 
harm it caused and causes to asbestos-exposed workers, the settlement will inevitably make the 
tragic asbestos problem far worse. Unless any legislation resolving tobacco liabilities also 
resolves tobacco's liabilities with respect to smoking-caused harm in asbestos workers, asbestos 
victims will continue to go without adequate compensation, asbestos trusts will continue to be 
unable to pay them, and the bele.aguered ranks of solvent asbestos defendants will continue to 
pay for harm in fact caused by smoking. . . 

The tobacco companies are effectively asking Congress to declare that: 

• asbestos-exposed victims of lung disease caused in large part by smoking, many 
of whom have not received the compensation to which they are entitled, will 
never be adequately compensated; 

• the asbestos trusts, such as the Manville Trust, whose assets are grossly 
inadequate to meet their obligations, will forever be foreclosed from 
reimbursement for the payments they have made and will make for smoking
caused harm and will continue to be the target of liabilities and lawsuits that 
rightfully should be landing. at tobacco's doorstep; 

• the non-bankrupt asbestos defendants, who have paid and will pay for much of 
tobacco's share of the harm caused to asbestos workers exposed to smoke, will 
continue to do so, with the playing field tilted even more against them and in 
favor to tobacco. 

A fundamental precondition of a reasonable and just tobacco settlement is that it establish 
an expeditious mechanism under which tobacco pays its fair share of the combined tobacco
asbestos problem. By contrast, the proposed settlement's irrevocable transfer of this tobacco 
responsibility to asbestos trusts, defendants and claimants is unconscionable. 

Facts and Principles 

• On the clear scientific and medical evidence, with respect to diseases such as lung 
cancer, tobacco causes far more of the harm suffered by smokers also exposed to asbestos than 
does asbestos. All told, in rough estimation, asbestos trusts and defendants have paid or will pay 
at least $15 billion for harm in fact caused by tobacco. 

• Fifteen of the manufactures of asbestos products have filed for bankruptcy, 
representing seventy percent of the market share of companies who once manufactured asbestos 
products. Most of the remaining solvent defendants were minor players, who held a very small 

. percentage of the market for asbestos products, and who exited that market long ago, some in the 
1950s and all in the early 1970s. 
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* The trusts created to pay the claims of the bankrupt defendants are severely under 
funded. The largest, the Manville Trust, for instance, is currently paying about 10 cents on the 
dollar of the amount the trust agreed it owes. The shortfall in payments by asbestos trusts is 
borne both by claimants and by non-bankrupt defendants .. 

* While tobacco companies can pass along the costs of their liability in the form of 
higher cigarette prices, asbestos defendants, competing in diverse industries against companies 
who have no asbestos liability, cannot pass along their asbestos-liability costs. They certainly 
cannot pass along those costs as part of the price of asbestos products; these no longer exist. 

• The proposed settlement's channeling ofliabilities from tobacco companies to asbestos 
trusts and defendants turns sensible public policy upside-down. Even the American Bar 
Association, not an enthusiastic proponent oftort reform generally, has officially declared that 
some liability limitations are appropriate in asbestos litigation, because of the bankruptcies. 

* The time bar, the most blatant of the ways in which the proposed agreement attempts to 
favor tobacco defendants over asbestos trusts and defendants, is patently unconstitutional. In 
exchange for their basic rights to seek legal redress, sacrificed as part of the consideration 
flowing to cigarette companies under th~ deal, the asbestos trusts and defendants are offered 
begging rights, in competition with "public"health, governmental entities and other uses of the 
funds" before a political body dispensing monies, if any, that are left over after the tobacco 
industry's other obligations ar: paid under the "annual aggregate cap." 

• In the recent Amchem Products. Inc. et. al. v. Windsor decision of the Supreme Court, 
Justice Ginsburg, like so many judges before her who have examined the asbestos-litigation 
travesty, pointed towards the appropriateness of a legislative solution. In the proposed tobacco 
legislation, Congress will either significantly improve the asbestos crisis by dealing directly with 
tobacco's role in it, or, Congress will make the crisis worse, and its ramifications more unjust. 

What Must Be Done 

Any legislation addressing tobacco's liabilities must include a fair and expeditious 
mechanism for resolving tobacco's liability to asbestos trusts and defendants for harm caused by 
smoking. The best mechanism would be a special commission, drawn from experts in science, 
medicine and the judiciary, with broad authority to establish the fair share owed by tobacco for 
past payments by asbestos trusts and defendants, rules for disbursement of amounts owed, and 
rules to govern the status of tobacco payments in the future for diseases caused by smoking in 
asbestos-exposed individuals. The legislation should assure that proceeds received under it by 
the non-trust asbestos defendants be used exclusively for the payment of victims, even in the 
event of additional bankruptcies, through the use of escrowing or similar devices. 
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my view, undercut the best definition· f states' rights, if you will? 

MR. BLUMENTHAL: To b absolutely honest with you, Senator, we didn't do it 
eagerly or easily in accepting this pI' usion on class actions. It was with the knowledge that 
so few have been certified that the b 'ers to certification, even under the current rules, are 
very, very formidable, given the disp te kinds of injuries and products and time periods and, 
as a principal, I have stood very firm and I think every one of my colleagues has been very 
steadfast as well, in trying to protect 0 r state tort system, our state procedures and this was a 
very· exceptional instance which offe d exceptional benefits under a very important and 
significant plan. Perhaps we view the benefits as outweighing the detriments. 

SENATOR FEINGOLD: eciate that answer. 

General Norton. 

SENATOR HATCH: Senator 

SENATOR FEINGOLD: Have I already used my time? 

SENATOR HATCH: You hav . 

SENATOR FEINGOLD: Coul I.just have the answer to this question? 

SENATOR HATCH: Sure. S 

MS. NORTON: Senator, ifI c just supplement what General Blumenthal has just said, 
from the perspective of the individualli igants, while their position does become more difficult 
in terms of the efficiencies that are avai ble from consolidation of action, they do receive some 
things on the other side. There will be available to them an entire library of documents from 
the tobacco companies that can be u d by them in court to better establish their cases. 
Hopefully fairly quickly these cases will become routinized. We will see that the precedent will 
develop and eventually these cases will e settled quite quickly. 

So I anticipate that while initially it may be more difficult for the litigants, they will have 
more evidence available to them and w will have a system that is more predictable for both 
sides. 

SENATOR FEINGOLD: r. Chairman. 

SENATOR HATCH: 

Senator Durbin. 

SENATOR DURBIN: Thank you, Mr. Chairman. 

45 



• 

Ten years ago last Sunday, I called a bill for passage on the Floor of the House of 
Representatives and it passed by five votes and two of the people who voted with rile on that 
legislation serve on this panel today. One, my colleague, Senator Torricelli from New Jersey 
and the other, Senator DeWine from Ohio. They were both House members as I was, at the 
time. 

It was the first time the tobacco lobby had lost a head-to-head battle on the Floor of the 
House of Representatives and we managed to ban smoking on airplanes. It is hard to imagine 
it was 10 years ago. 

I couldn't have imagined then that 10 years later any of us would have been sitting on 
either side of the table talking about the settlement that we are discussing and, let me say at the 
outset, while I may be critical of aspects of this agreement, I want to salute all of the parties 
involved, including my own home state attorney general, Jim Ryan, and all of those who are 
here today, including Attorney General Moore, who has not testified, for your courage and 
vision in undertaking this task. I understand the alliance that was necessary, the legal resources 
that had to be brought together for this to be successful. I am certain that it will be a small 
price to pay. 

Let me say, though, that I don't believe the tobacco companies ever came to the 
negotiating table because of a suffering conscience. They came to the table, in my estimation, 
for two reasons. One was the point raised by General Humphrey in his opening remarks. There 
is damaging evidence in the millions of pages of documentation which has been turned over by 
these tobacco companies that scares the hell out of them. The thought that this information will 
become public is the reason they rushed to settle with Attorney General Moore rather than go 
to a lawsuit and trial. There must be information there that clearly evidences fraud, deceit and 
even criminal misconduct and once that becomes a matter of public record, it will dog their 
tracks in every litigation that is filed in this nation. And they, frankly, stand to lose a lot of 
money in the process. 

Secondly, there is money at stake here. Merrill Lynch did an analysis I just read a 
couple days ago on the price of Phillip Morris stock, which is about $48 today. With no 
settlement, they suggested that stock price might plummet to $33. With the settlement, at least 
$70 and maybe higher. They know there is money on the table here if they can negotiate a 
settlement. But the key to it is dealing with the question of their liability and that is why this 
Committee is convened. 

I have two questions. They are somewhat complex in very little time but I want to 
address them. And let me say at the outset, and one of these questions is critical of your 
agreement and I don't want it to be taken as being critical of your motives or efforts, I just think 
there are ways to improve it. 

First, I received a letter today from the Attorney General, Mrs. Reno, about the -
actually it was from her deputy, Ann Harkins, pursuant to a letter I had sent asking why the 
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federal government had not joined in this action by the state attorneys general. 

She goes on to say that the recoveries from Medicaid will be apportioned to the benefit 
of the federal government and I don't know exactly what that means. Her letter is not that clear. 

I would like comment when I finish the two questions from those on the panel who might 
be able to address that. Will the federal government be receiving anything back from this 
settlement for their Medicaid contribution? 

As a footnote, I might add that, although $780 billion, Mr. Chesley, is a huge amount 
of money, as has been said by two other members here, the federal taxpayers are paying for a 
third of it, since it is stipulated that it is deductible. 

MR. Would the Senator make that a part of the record, the response of the attorney 
general? 

SENATOR DURBIN: I would be happy to. 

Whereas, punitive damages are not, they have stipulated as a part of the record, anything 
the tobacco companies pay is tax deductible. So we are subsidizing to the tune of a third any 
dollars that are put on the table. 

The second issue I want to address is one which troubles me greatly and that is the future 
of asbestos lawsuits as a result of this settlement. For those who have followed it, as I 
understand it, most, 80 percent of the workers, asbestos workers, who have brought claims 
against asbestos companies for health problems are smokers. The fact that they are smokers 
creates a synergy which makes the problem even greater. 

These workers and their representatives have not sued tobacco companies because they 
didn't think they had a chance. And so some $15 billion, if I am not mistaken, has been 
awarded to asbestos workers. However, the sources of money are starting to dry up because 
asbestos companies have gone bankrupt and the trust funds that have been created are paying as 
little as 10 cents on the dollar. 

Now, there are many more potential suits to be filed by asbestos workers. But if this 
settlement goes through as agreed to, it will cut off not only past asbestos workers but future 
asbestos workers from holding tobacco companies liable for anything that they have done wrong 
that led to this condition. 

By prohibiting class action suits and by limiting punitive damages, you have literally shut 
the courtroom doors for these people who will have been aggrieved and will continue to be 
aggrieved. Lawsuits already filed that might have been subject to a statute of limitations, could 
be tolled by the evidence of fraud in the documentation that has been presented by the tobacco 
companies. 
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I cannot understand how many of the attorneys that were involved, private attorneys who 
have brought asbestos litigation, could allow these two provisions to be put in the agreement that 
would preclude these asbestos suits. 

Sorry for the long questions but those two things are of concern to me and it is a jump 
ball. Anybody on the panel, please, who would like to address it. 

MS. NORTON: Senator, if I could jump in as to the allocation to the federal 
government, the federal government is going to receive payments to HHS that will go' to 
cessation programs and so forth. There will be payments that will be going in that are 
specifically allocated as going to federal agencies. There is intended to be a presidential trust 
fund that will be utilized for health care issues. So the federal government will be receiving 
billions of dollars from this settlement. 

The other part of that is that many of our claims are not based on Medicaid at all. 
Colorado did not base its claims on Medicaid, we based it on treble damages...under antitrust 
laws, on many of the things where the recoveries would go entirely to the state. 

SENATOR DURBIN: I guess specifically on Medicaid where there is an allocation in 
Illinois, 50/50, will the federal government get any of that money back? 

MS. NORTON: That is an issue·that is still under discussion and something -- it is my 
impression that that money that is going to the federal government should be considered as the 
federal government share that is already specifically ear marked for that. The remainder of the 
money should not be considered to be federal Medicaid share money. 

MR.: Senator Durbin, to answer your question, on the allocation of the Medicaid, I 
can't really speak to.it but I think that is an issue that Congress must take a look at and I put 
that in the hands of Congress. 

SENATOR DURBIN: It is a lot of money at stake. 

MR.: On the statement relative to the ·asbestos claimants, it is our view that these 
asbestos claimants -- and I might add asbestos is a good example, it has taken 40-some years to 
get compensation to these victims. But as far as we can see, there is nothing in this, with the 
exception of the class action, and I can talk about that in a moment, an individual smoker who 
is also an asbestos victim, would still have his ability to bring his lawsuit. 

SENATOR DURBIN: There is a tolling as of June 9 under this, if I am not mistaken. 

MR. : That is not correct, Senator. 

MR.: Not as to individuals. 
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SENATOR DURBIN: Not as to individuals. 

MR. : The individual would have a right to bring that action -- . 

SENATOR DURBIN: What about class actions? 

MR.: The class action, the future class action, and the reality is the give and take. 
Having been through class actions for 20-some years, having just been thwarted by Amchem and 
two Sixth Circuit cases, AMS and also the Rom-Plan case out of I1Jinois, the Seventh Circuit, 
it is pretty clear that physical injury claims by virtue of the fact that they are all different and 
they all come under different state laws, are very, very tough to get certified as class actions. 

SENATOR DURBIN: But now will be impossible under this agreement. 

MR. : And the question is, what did we get in return? 

What we got in return, when we went to the negotiating table on April 3, it was the 
position of the industry that they should get total immunity for all past deeds. It was our 
position unified, that is the private lawyers together with the attorney general lawyers, under no 
circumstances would they get immunity. That was the hard bargaining. And now everybody 
has a right. And there is no cap. 

SENATOR DURBIN: I just have to say one final word since my time is up. I don't 
believe your treattnent of asbestos claims is fair. I think the companies that have paid in the past 
some $15 billion and are liable for as much should have the right of third-party actions against 
tobacco companies that may be precluded by this settlement agreement. I think the precluding 
of bringing actions based on tolling the statute on the basis of fraud and documentation is unfair 
and I think limiting any future actions on asbestos, particularly when it comes to class actions, 
is something that shouldn't be part of this agreement. 

It is understandable as you hear these why the tobacco companies are so anxious for this 
agreement to be enacted. 

MR. : May I respond to that Senator? 

I represent several thousand men with asbestos disease and have for the past 15 years. 
Our purpose here was not to limit the rights of asbestos victims. Asbestos victims, as Mr. 
Chesley pointed out, can file suit against tobacco industries. This only limits their ability for 
punitive damages which, in many places, are illusory anyway. This industry has never paid 
punitive damages. It really hasn't paid any compensatory damages under Mississippi got paid. 

Class actions, as General Blumenthal pointed out, have formidable hurdles to be crossed. 
None has ever been successfully certified against the wishes of the defendant that has ever stood 
up on appeal. So our intent here was to trade largely illusory rights for public health gains. 
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And the concessions on punitive damages and on class actions were a very small price to pay, 
in my judgment, for the considerable public health gains that we extracted from the industry. 

We purposely, and this is one of the things I was very vocal about during the 
negotiations, I don't want the assets of the tobacco industry to be subjected to the claims of 
asbestos companies or insurance companies. I think those assets should be available for the 
victims. I have seen in asbestos cases how funds can be absolutely raped at the expense of 
future victims. 

We want to make sure that smokers not insurance companies and not asbestos companies 
have flrst call on that money and that is why we have that tolling agreement in there. That has 
nothing to do with individuals, though. 

SENATOR HATCH: 0 y, I am going to have to move 
to another meeting for a while d I have asked Senator Sessio 
Senator DeWine, to chair un' I get back. 

I am going to have to go 
, if it is all right with you, 

All right, but we ar going to move to Senator Torri IIi. As soon as he is through with 
his flve minutes, then we ill move to the second panel. ut if I am not back by then, and I 
doubt that I will, let me' st say for my closing remarks at I have been really pleased with this 
panel. You folks hav really helped this Committee a ot on, I think, all aspects of this. Each 
of you has played a Jery signiflcant role here today d I just want to personally compliment 
you. I think this Iis been a very stimulating panel 

/ 

As you . Ian see, we have a wide variety f opinions on the Committee. On the 0 er 
hand, I think y&u have answered a lot of questi ns that have been on the minds of people the 
Committee and all I can say is we are going try and approach this in as fair a manne as we 
possibly cah and we are not going to ignore nything that has been said here today. Btl hope , 
we can r~solve this because, I think, in best interests of the Country, it would e great if 
somehof we could resolve this and hav all sides brought together in a way that eally does it 
for th~' beneflt of the health and wei far of our country. 

/ , 

I just wanted to make those mments. I am pleased with how impr sed I am with the 
testimony that has been given here oday. I am very respectful of you att eys general. You 
have really done a very good job nder the circumstances, and General H mphrey, you've done 
an excellent job in explaining difficulties you have with the settlem t, and we're not going 
to ignore your explanation. 

You two lawyers e really, I think, expressed a lot of v pertinent comments about 
this matter and I'm goi to compliment both of you. I ca see why both of you are so 
successful. I wouldn't ant to be defending cases to either of ou, although, in a really good 
sense, I kind of woul enjoy it, I think. But I would much ther be on the plaintiff's side at 
this particular time iIr my career, okay? 

/ . 
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OUESTIONS AND ANSWERS REGARIDNG TIlE TOBACCO SETILEMENI 

Question: %at's wrong with the Tobacco Settlement? 

Answer; If the Tobacco Settlement becomes law, the tobacco companies 

gain a license to continue to seD a product they concede is injurious and addictive on the 

condition they pay money out of their future profits [0 state and federal governments. No 

compensation is given either to those who have been and will continue to be most at risk 

by continued tobacco use - asbestos workers - Or the asbestos trusts and solvent, fonner 

asbestos companies which pay the claims asbestos workers often bring. 

Question: Tobacc,o companies say they will pay over $360 billion under the 

settlement. Doesn't 3II'f of that money go to persons injured by smoking? 

Answer: No, not a penny goes directly to compensate persons who have 

suffered injuries from tobacco, either in the past or in the future. Virtually all of the money 

goes to the federal and state governments for various programs. 

Question: 

of that money? 

Answer: 

Can't persons injured by smoking in the future get any portion 

Only by suing for it. Under the Tobacco Settlement, the tobacco 

companies restrict their present liability, which is now wide open, to a limited fund capped 

at approximately SS billion per year. In order to receive any of the money in that fund, any 

person claiming compensation from tobacco must file litigation which, of course, the tobacco 

companies will oppose. 
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Question: If an injured person does file a lawsuit against the tobacco 

companies. will it at least be governed by the rules that apply now? 

Answer: No. Simply put, the Tobacco Settlement tilts the litigation 

playing field in favor of the tobacco companies. The Tobacco Settlement does this in many _ 

ways. but just for staners, it eliminates punitive damages, prevents consolidations or class 

actions, and appears to restrict any claims based upon addiction (even though the tobacco 

companies apparently now concede their product is addictive and should be regulated by the 

FDA as a result). It also puts caps on the size of IlIlY judiment under certain conditions. 

Question:· Why will asbestos-exposed persons who smo1ce be any worse off 

than other smokers under the Tobacco Settlement? 

Answer: The Tobacco Settlement restricts the rights of all smokers to sue 

tobacco companies. However, this restriction is especially unf.ur to smokers exposed to 

asbe.~tos. The reason for this' is that while all smokers have an increased health risk from 

smoking, it is very much greater for asbestos exposed smokers. 

While one caD argue that some smokers knew smOking wasn't good for them, 

almost everyone agrees that asbestos workers could not have known about the special risks 

they faced from smoking. Worse, the cigarette companies' recently disclosed efforts to 

addict smokers (and keep them addicted) have caused and will continue to cause the most 

harm to fonner asbestos workers who smoke. This is why asbestos workers should have a 

separate fund set aside by the tobacco companies to compensate them for the special risk 

and injury smoking has caused to them. 
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Ouestion: 

Answer: 

How wide-spread is smoking disease in asbestos workers? 

Extensive. Dr. Selikoff in one study estimates that 80% of 

asbestos workers smoked. Smoking-related lung cancers have been extensive in this 

population and measured by the thousands of asbestos litigation claims that have been filed 

in asbestos litigation.. Vinually none of these lung cancer claims would ever have been filed 

if those asbestos workers hadn't smoked. The evidence also indicates that smoking is also 

a component of a significant number of non-malignant claims of breathing impairments in 

asbestos cases. 

Question: Can't these asbestos workers sue asbestos companies for the 

smoking component of their asbestus injuries? 

Answer; That's a problem. Under the laws in most states, asbestos 

defendants are responsible not only for ~he injury cause by asbestos but for the smoking 

component of any injuty in which asbestos played some role.. Over the years, the asbestos 

defendants and trusts have paid billions of dollars in claims, including over $1 billion for 

lung cancer cases alone . 

. The consequences of this are well known. At least 15 major asbestos 

manufactures have gone bankrupt. These bankruptcies represent 70% of what used to be 

the asbestos market share. 

This means that the former asbestos manufacturers, as well as the asbestos 

trusts which have been set up to pay asbestos victims, must shoulder the burden of lHUh the 

smoking component of these claims as well as the share of the absent defendants which have 

been driven into bankruptcy. 
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Question: Way didn't asbestos defendants sue the tobacco companies 

before? 

Answer: For decades the tobacco companies vigorously asserted a 

formidable defense - that cigarette smolcing was a voluntary act for which they were not 

legally responsible. The defense was not only backed up by the tobacco companies' massive 

legal and financial resources, its foundation was based on internal research and information 

known only to the tobacco companies themselves. Recent disclosures and admissions reveal 

that this information (much of it proprietary to the tobacco companies) acrually proves their 

products were addictive and that the underpinnings of the tobacco defense were false. 

Question: So why don't the asbestos companies sue the tobacco companies 

now? 

Answer: The TobaccO Settlement puts major roadblocks in the way of any 

such lawsuits. The Tobacco Settlement by itS terms would bar any law suits for money. paid 

by third parties for the injuries tobaCco caused in the past or causes in the future. Even 

without this bar, as a practical matter, the amounts paid by former asbestos defendants and 

trustS for the.smoking component ofW! asbestos claims is now diffic:ult, if not impossIble, 

to collect iiven the passage of time. 

Question: Why can't the trusts set up to pay the claims of the bankrupt. 

defendants pay the claims? 

Answer: These trusts which were set up to pay claims, are drastically 

under-funded. The largest. the Manville Trust, can now pay less than 11k on the dollar on 
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the claims it admits it owes. 

Question: How long will it be before the asbestos/smoking problem is 

over? 

Answer: Decades. The best scientific and legal estimates are that we are 

about half way tbrough the asbestos litigations. This is true even though virtually all 

asbestos exposures have ended. The Tobacco Settlement ensures that smoking will 

continue. Thus. the smoking component of asbestos-related disease will o~ increase in the 

future. 

Question: 

tbe tobacco companies? 

Answer: 

Is there any difference between the asbestos manufacturers and 

There are very real differences. First. virtually all of the major 

asbestos manufacturers ceased making asbestos-containing products over a quarter of a 

century ago. Now. virtually none of the 30 major so-called asbestos defendants make or sell 

asbestos. They have been "asbestos companies" for decades only because they are solvent 

and are able to pay asbestos claims. The tobacco companies, of course, continue to 

manufacture cigarettes and the Tobacco Settlement Agreement grants then a license to 

continue to market Dicotine-containing tobacco for at least another decade. 

Second, the former asbestos manufacturers and distributors have been paying 

their asbestos claims, including the smoking component of these claims. for decades. 

Tobacco companies have resisted all smoking claims under the theory that smoldng is 

voluntary and a life style choice. Now, decades after the asbestos litigation has begun, they 
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admit tobacco is addictive and that they knew it was addictive for years. The Tobacco 

Settlement is a way for them to continue to minimize their liability for the injuries their 

product has and will continue to cause. 

Question: Won't the asbestos companies now profit from a subsidized 

compensation fund for asbestos workers? 

Answer: Money for past smoking disease should go to a fund earmarked 

to colIlpensate smo1cing asbestos workers in tbe future. Nothing will or sbould go to any 

asbestos companies. This is not a question of asbestos defendants escaping their liability. 

It is a question of the tobacco companies paying their fair share for past and future injuries 

as determined by a neutral and scientific panel and applying that 1II0ney to the future 

smoking clainIs lIIade by asbestos workers. 

Question: 

Answer: 

Why can't the asbestos companie.~ sue the tobacco companies? 

Their rights have been taken away also. In the Tobacco 

Settlement. no third·party payor suits are allowed. Even if the Tobacco Settlement is 

amended to allow them, it's doubtful such an amendment could restore any semblance of 

fairness. 

Question: So, what's. the solution? 

Question: A special commission drawing from experts in the scientific and 

medical community should be authorized to determine the relevant factS and then to 

establish reasonable lIIeasures to ensure the tobacco companies pay their fair share for past 
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and future disease caused by smoking and asbestos. Once that is decided, the Commission 

should set rules which would govern the prompt and efficient payment of all of the sums 

due, reserving them for past and future claims made by the smoking of asbestos-exposed 

persons. 
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PROPOSED STATEMENT OF POSITION TO mE WHITE HOUSE 

The legacy of disease and death attn"butable to smoking is well-established. 

What is les.~ widely reco~d. but no less certaio. is that smoking is uniquely harmful to 

people who were also occupationally exposed to asbestos. There is a scientific consensus

that smoking causes lung cancer and other smoking diseases in asbestos workers at a rate 

even higher than it does in the general population. Smokers who were exposed to 

asbestos also suffer an increased incidence of non-malignant asbestos-related disease. 

Since eighty percent of asbestos workers also smoked, this means that asbestos-linked 

lung disease in these workers is caused at least as much by cigarettes as asbestos. 

Until now, the asbestos litigation and liability playing field have been tilted 

in favor of tobacco and against asbestos so severely that all of tobacco's responsibility for 

smoking-caused hann in asbestos-exposed individuals was either shouldered by the 

asbestos trusts and asbestos defendants, or was borne by victims. -The recent revelations 

and admissions concerning tobacco companies' actions and produCts demand action to 

rcdress this unfairness. Instead, the 'settlement" negotiated by the tobacco companies 

will not pay a single dollar of compensation to injured smokers who were exposed to 

asbe~tos - or any other injured smokers, for that matter. They are still required to 

pursue the tObacco companies in the courts. and the tobacco companies remain free to 

continue to dispute every one of those claims. As far as compensation to persons injured 

by smoking is concerned. all the ·settlement" does is further tilt the playing field in favor 
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of the tobacco companies. imposing restrictions on the ability of smokers to win in coun 

and, if they do win. to collect their award~. 

Asbestos litigation has created a very real crisis in our coUrtS. As the 

United States Judicial Conference'S Ad Hoc Committee on Asbestos Litigation, which 

was appointed by Chief Justice Rehnquist concluded. real refonn requires federal 

legislation creating a national asbestos dispute-resolution system. The tobacco 

·settlement" does just the opposite. It forces injured smokers into the couns and, by 

limiting their claims agaimt the tobacco companies. channels their claims toward the 

asbestos trust.~ and defendants. It then by its provisions denies the asbestos trusts and 

defendants any meaningful recourse against the tobacco companies. The facts cry out for 

another, fairer solution to this problem. 

Facts and Principles 

• According to the clear scientific and medical evidence, with respect to 
diseases such as lung cancer. tobacco causes far more of the harm suffered by smokers 
also exposed to asbestos than does asbestos. All told, in rough estimation, asbestos trusts 
and defendants have paid billioIlS for hann in fact caused by tobacco. Funher, the tide 
of asbestos litigation is decades away from receding. . 

• Fifteen of the manufacturers of asbestos products have filed for 
bankruptcy, representing sevenry percent of the market share of companies who once 
manufactured asbestos products. Most of the remaining solvent defendants were minor 
players, who held a very small percentage of the market for asbestos products, and who 
exited that market long ago. some in the 19505 and all in the early 1970s. 

• The trusts created to pay the claims of the bankrupt defendants are 
severely under funded. The largest, the Manville Trust, for instance, is currently paying 
about 10 cents on the dollar of the amount the trust agrees it owes. The shonfall in 
paymerus by asbestos trusts is borne both by claimants and by non-bankrupt defendants. 

• While tobacco companies can pass along the costs of their liability in the 
fonn of higher cigarette prices, asbestos defendants. competing in diverse industries 
against companies who have no asbestos liability. cannot pass along their asbestos-
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liability costs. They certainly c:mnot pass along those costs as pan of the price of 
asbestos products; these no longer exi~t. . 

• The p'roposed settlement's channeling of liabilities from tobacco 
companies to asbestos trusts and defendants rums sensible public policy upside-down. 
Even the American Bar Association, not an enthusiastic proponent of ton refonn 
generally, has officially declared thilt some liability limitations are appropriate in 
asbestos litigation, because of the banlctuptcies. 

Over the past two decades, the asbestos trusts and defendants have paid 

billions of dollars in compensation to smokers who were exposed to asbestos - includin, 

the share that should have been paid by the tobacco companies. The proposed 

·settlement" not only fails to correct that unfair allocation of responsibility, it actually 

purports to Mr, either in whole or in part, efforts by the asbestos trusts and defendants 

to assert a claim against the tobacco companies for .their share of pa.~t or future 

compensation paid to injured smokers. 

As currently drafted, the proposed ·settlement" is fundamentally unfair 

both to injured smokers who were exposed to asbestos and to the asbestos trusts and 

defendants. Any tobacco settlement implemented through legislation must eliminate 

artificial barriers to claims by injured smokers and include a fair and expeditious 

mechanism for reimbursing asbestos trusts and defendants for compensation paid for 

harm caused by smoking. The tobacco companies, in addition to the obligatiocs they. 

have already undenaken. must pay their fair share of compensation for past and future 

injuries caused jointly by smoking and asbestos exposure. All funds received by asbestos 

trusts and defendants Should be expended solely to pay Injured claimants. 

A fundamental precondition of a reasonable and just tobacco settlement is 

that it establish an expeditious mechanism under which tobacco pays its fair share of the 
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combined tobacco-asbestos problem. Information that would elarify and fix the specific 

responsibility of tobacco smoke for disease in workers exposed to asbestos Is readily at 

hand. An expen commission should be given immediate and broad powers to (1) 

determine the relevant facts conc:e~ing the role smokini pla.ys in causin& disease in 

asbestos workers, (2) establish a reasonable measure of tobacco's fair share of 

responsibility. and (3) promulgate rules concerning the prompt and efficient payment of 

all sums due. 
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1600 Pennsylvania Ave NW 
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There is one particular aspect of che proposed tobacco 
settlement that T wish urgently tQ call to youz attent~on as you anQ 
Secretary Shalala proceed with your review. The interests of 
asbestos trust a , asbestos defendants and asbestos victims are 
uni~~ly affected by che proposed agreement - and unfortunately 
harmed. 

vircually all of the workers exposed to asbestos smoked. and 
those who did not were exposed to second-hand cigarette 5moke in the 
workplace. Most aabeatoe cases p~Qceed on theories or juint and 
several liability under which defendants are required to pay for the 
harm attributable to tobacco. There is certain evidence chat in 
many Of the Q1seases that appear in asbestos-exposed workers, such 
a~ lung cancer, tobacco bears far more of the responsibility than 
does asbestos. Nonetheless, the aGQestOQ trust. and defendants are 
the ones who are sued and the ones who pay. 

Seventy percellt ot L.h~ markec share of a.sbeStos manUfacturers 
is in bankruptcy. The trusts created from the assets of the 
bankrupts to pay claims are severely under funded. The largest. the 
Manville Trus,t, is paying ten Q'ents on the dollar of its admitted 
liabilities. Because tobacco has net paid anything for its 
responsibility for the tobaoeo-~abQSe08 probl~m, clai~nts a~e not 
rece~ving the compensation to which they are entitled. and the 
remair~n9 solvent defendants, already picking up some of the share 
of bankrupc aetendants, are also paying for tobaoco's share of the 
problem. 

There can h@ no sensible and fair settlement of tobacco 
liabilitie$ without direotly addressing and re~olving tobacco's 
r.epon.~b11ity for the hQ.~ smoking causes to asbestos-expo5ea 
workers. You cannot ~beolve one joint tortfeasor. or in any fashion 
throw up barriers to recovering against it, without making the 
~$~eHtos problem worse. Any resolution with cohacco must conta~n a 
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fair and expeditious mechanism for determining tobacco's share of 
the tobacco-asbestos problem 'and aasuring that tobacco pays it. 

The proposed settlement does just the opposite. Suits for 
jointly caused harm will be massively diverted from tobacco 
defendants to asbestOS truStS and defendants. Class action devices 
and punitive damages, for instance, will be available against 
asbestos defendants, but not tobacco. 

If we are to proceed with tobacco legislat.,ion. it must. contain 
a reaolutia.c of tobaoco's rcsponsibili~y fer the harm caused by 
smoking to asbestos-exposed workers. Specifically. the legislation 
should create a special commission, drawing from experts L~ the 
mecUca1 and scient.i.fic colllIl\UlU.ty and the jud.iciary, to d.eterm:i.ne the 
relevant facts and promulgate ~les coneernL~g the prompt and 
efficient paymen.:t of tohilceo's full rAAponElibiliey. .._ 

L urge the Administration to state the requirement for this 
modification very clearly in· its comments cWout. t.h .. p,,'opO~ .. d 
agreement. 

Thank you for considering ~ views. 

Member of Congress 
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DRAFT 7/9/97 

THE JOINT TOBACCo-AsBESTOS PROBLEM 

VERSUS THE SINGULAR TOBACCO SETTLEMENT 

As the mass litigation over asbestos rolls onward, well into its third decade, it has 

developed some defining characteristics that largely escape public notice. These include a 

pervasive and powerful association with the harm caused by smoking to individuals who were 

exposed to asbestos, the chronic underfunding of the asbestos trusts established out of the assets 

of fifteen bankrupt companies to pay claimants, 80 % of whom are current or ex- smokers, and 

the unfairness of putting the non-bankrupt companies at risk of paying the unpaid share of the 

bankrupt asbestos companies and the entire. share of the tobacco companies. 

Judging by the results, these things have likewise escaped the notice of those who 

negotiated the proposed settlement with the tobacco industry. Unless it is corrected, the tobacco 

settlement will work a massive injustice upon the victims of the combined effects of smoking 

and asbestos, who in many instances are being under-compensated for their injuries. It will add 

to the injustice experienced by the remaining solvent asbestos defendants, who in many instances 

are already paying for harm caused by others. And it will foreclose the asbestos trusts from the 

only significant source of additional assets to meet their responsibilities to claimants. 

There are undoubtedly a number of important liability issues involving parties who are 

affected by the proposed tobacco settlement but who were not party to it. Among these, 

however, the situation of the asbestos trusts and defendants is unique. The enormous liability of 

the asbestos trusts and defendants has been created, and will continue to be created, in legal 

1 



actions in which they are held as responsible for the damages caused by tobacco because of what 

plaintiffs call the "synergistic relationship" between cigarette smoking and asbestos in causing 

disease. All damages, including the damages caused by tobacco and the bankrupt asbestos 

defendants, are collected from the non-bankrupt asbestos defendants. One precondition of a 

sensible and just tobacco settlement is that it establish an expeditious mechanism under which 

tobacco pays its fair share of the combined tobacco-asbestos problem. The proposed settlement 

does precisely the opposite. 

asbestos litigation today 

The principal actors in the asbestos tragedy have long ago left the scene. Fifteen 

asbestos defendants have been bankrupted, representing about seventy percent of the market 

share of companies who once manufactur~d asbestos-containing products. The largest of these, 

the Johns Manville Company, which produced nearly fifty percent of all asbestos products, filed 

for bankruptcy in 1982. Many of the remaining solvent "traditional" defendants were bit players, 

holding a: small percentage of the market. This is certainly also true of the now thousands of 

"non-traditional" defendants. Moreover, most of these defendants exited that market long ago; 

some in the 1950s and all in the early 1970s. These defendants, nonetheless, are picking up the 

tab not only for the harm associated with their own products, but for harm caused by other, 

bankrupt asbestos manufacturers' products, as well as the harm cause by tobacco. 

Some of the fifteen bankruptcies have resulted in the creation of trusts to pay asbestos 

claims. The common characteristic of these trusts is severe under-funding compared to their 

admitted liabilities. The largest, the Manville Trust, for instance, is currently paying about ten 

cents on the dollar of the amount the trust agrees it owes. 
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Another fundamental aspect of the current state of asbestos litigation is that some of the 

tragically ill people are not being fully compensated. While there is tremendous waste and abuse 

in asbestos litigation, and while the asbestos-litigation business has over-compensated many 

people who are not impaired (including, it must be said, many lawyers), it is nonetheless true 

that, primarily because of the bankruptcies, some asbestos claimants, often those who are the . 

most ill, have not received the compensation to which they are entitled. 

With only de minimis exceptions related to a few strategic uses, asbestos-containing 

products have not been produced since the seventies. Even when they were produced, the 

manufacturers who produced the products containing asbestos then did not compete among 

themselves; they were not in the same businesses. They competed, as the remaining ones 

compete today, in their own industries, frpm boilers to auto parts, from building materials to 

containers, often against foreign competitors. The costs of their liability for the asbestos 

problem, and the costs they have borne for others, could not and cannot be passed along to their 

customers. They have been borne, through bankruptcies, through lost American jobs, through 

lost profits and through diminished share prices, by workers, managers, communities, 

shareholders and pensioners -- almost all of them wholly blameless as virtually none of the 

current workers, managers or shareholders were workers or owners of the defendants when the 

asbestos containing products were manufactured and sold more than two decades ago. 

The contrast in these respects with the situation of the tobacco industry is rather stark. 

But, while that contrast certainly strengthens the imperative to structure any tobacco settlement 

to include tobacco's fair share of the problem being borne by the asbestos defendants for the 

smoking asbestos workers, it is not, of course, the heart of the matter. The imperative rests on 
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the facts that: the hann suffered by many asbestos claimants is a result of the unfortunate 

synergistic effects oftobacco and asbestos on asbestos exposed individuals, often with tobacco 

playing by far the greater role; a very high percentage of the monies paid by asbestos defendants 

represent tobacco's unpaid share; and a significant part of the shortfall in adequate compensation 

to claimants results from tobacco's failure to pay its-share. 

the joint tobacco-asbestos problem 

The hann caused by tobacco to asbestos exposed individuals is huge. Only the exact 

magnitude of tobacco's contribution to the tobacco-asbestos problem needs to be determined. 

The basic facts are not truly disputable; they have long been a fact of life in asbestos litigation 

and they rest upon a solid scientific consensus and a wealth of statistical information. The reason 

that these facts have failed, to date, to dra,:" tobacco companies into asbestos litigation is the 

same reason that smokers and those who pay for the costs of smoking, have not, until now, 

prevailed against tobacco defendants -- the eroding and erroneous belief, fostered by the tobacco 

industry, that it could not be successfully demonstrated that smoking was addictive, that tobacco 

companies acted culpably with respect to tobacco addiction, and that tobacco companies 

concealed essential information related to their legal liability. The existing facts and science with 

respect to tobacco's role in tobacco-asbestos diseases can now be matched with legal 

responsibility. 

The most obvious example is lung cancer. Most victims of lung cancer who sue asbestos 

companies or seek relief from the asbestos trusts, as with most other asbestos-exposed claimants, 

were also heavy smokers. Asbestos exposure was primarily an occupational hazard, primarily 

among blue-collar workers, and it took place primarily in the middle decades of this century. 
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This defines a segment of the population that smoked in greater numbers and intensity than the 

general population. In fact, virtually all asbestos workers were directly or indirectly exposed to 

smoke. 

There is significant scientific doubt that asbestos is ever the sole cause of cancer. There 

. 
is no doubt that smoking causes lung cancer, and that smoking in conjunction with asbestos 

exposure causes cancer significantly in excess of the rate of cancer from smoking alone. This 

"synergistic effect," in fact, is exactly what plaintiffs in such cases allege. They have simply 

chosen in the past, for the same ample and rapidly evaporating reasons that tobacco companies 

were seldom sued and never lost, to sue and recover from only one of the alleged joint-

tortfeasors, asbestos manufacturers. 

In very rough terms, the evidence yvould indicate that a heavy smoker is four times more 

likely to contract lung cancer than is a heavily-exposed asbestos worker who does not smoke. 

Smoking, thus, probably bears responsibility for eighty percent of the cancers in smoking 

asbestos workers. Continuing with this very rough estimate, asbestos defendants have paid in 

excess of $3 billion, exclusive of defense costs, for lung cancers; that means, for lung cancer 

alone, asbestos defendants have paid approximately $2.5 billion for harm that is the tobacco 

industry's responsibility. 

Tobacco plays a significant role in other forms of cancer for which asbestos workers 

recover from asbestos manufacturers, including laryngeal cancer and esophageal cancer. It is 

also linked directly to the non-malignant obstructive lung disease, such as emphysema, suffered 

by asbestos workers. Finally, it plays a definite role in increasing the incidence and severity of 

asbestosis itself. One good estimate of smoking's contribution to the non-malignant harms 
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suffered by asbestos workers is at least fifty percent. All told, a very rough estimate of tobacco's 

liability to the asbestos trusts and asbestos defendants, past and future, exclusive of defense 

costs, fully reflecting amounts that awards may have been reduced to account for smokers' 

responsibility, is in the range of$12 to $15 billion. 

tlte proposed tobacco settlement 

Now that the barriers are falling to tobacco companies paying their share of harm caused 

by smoking generally, and of the smoking-caused harm paid by asbestos defendants and trusts in 

particular, any settlement with the tobacco industry enacted by Congress must set up a 

mechanism to determine expeditiously and settle promptly tobacco's contribution to the 

asbestos-tobacco problem. At the very least, any proposed settlement should have scrupulously 

preserved the rights of asbestos defendants and trusts vis-a-vis tobacco and provided them with 

some meaningful help in enforcing those rights. It is an outrage, a Constitutional affront, and a 

public-policy debacle that the proposed agreement instead bars asbestos defendants and trusts 

from seeking meaningful recoupment and meaningful future relief. Even after this facet of the 

agreement is removed, as one assumes it surely must be, there will remain inherent, deeply 

damaging aspects of the settlement that will worsen the plight of asbestos claimants, defendants 

and trusts relative to tobacco. The only remedy is an express mechanism for resolving tobacco's 

liability with respect to asbestos-tobacco litigation. 

specific bar and limitations 

Under its Title VIII, "Civil Liability," the proposed settlement lists three "permissible 

party" plaintiffs with respect to tobacco's "civil liability for past conduct," one of which is "third

party payor (and similar) claims not based on subrogation that were pending as of 6/9/97." 
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(Proposed Resolution, p.40). This language squarely encompasses an action by asbestos 

defendants and trusts to recoup monies paid by them for harm caused by tobacco -- and it 

purports to bar any such claim not already filed. Not satisfied with immunity for past conduct, 

under its provisions relating to liability for future conduct, the agreement expressly incorporates 

the same bar. (Id., p.42.) 

Moreover, permissible "third party payor claims," those that were filed before June 6, are 

subject to the cap of a million dollars a year. This applies to any judgments in excess of that 

amount unless "every other jUdgment\settlement can be satisfied within the annual aggregate 

budget cap." Paragraph B(9), which sets out the million-dollar cap, provides: "For purposes of 

this provision, a third-party payor (or similar) action not based on subrogation is treated as 

having been brought by a single plaintiff l\I1d is subject to the $1 million rollover on that basis." 

(P. 41.) In other words, should a case brought by asbestos trusts or defendants have somehow 

evaded the secretly-arrived-at time bar, the prevailing plaintiffs could collect the billions they . 

have paid for harm caused by tobacco at the rate of$1 million a year, without interest, of course. 

The other avenue left open to asbestos trusts and defendants is to compete, as supplicants before 

the discretion of a Presidential Commission, with "public health, govemmental entities and other 

uses ofthe funds" for amounts, if any, by which the industry payments fall short of "the annual 

aggregate cap." (Id., p.4I). 

In one of the many ironies of the proposed settlement document, humorous if it were not 

so scandalous, the above provisions are followed immediately by "Title IX: Board Approval," 

stating that the terms of resolution are "subject to approval by the Boards of Directors of the 

participating tobacco companies." (p. 42.) One searches in vain for the requirement that it is also 
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subject to approval by the Trustees of the asbestos trusts or the Boards of Directors of asbestos 

defendants. 

inherent prejudicing of asbestos defendants versus tobacco defendants 

Once these specific provisions are struck, the agreement will still embody a fundamental 

injustice with respect to asbestos victims, trusts and defendants. It will still deeply prejudice the . 

ability of the asbestos trusts and defendants to recover against the tobacco companies, and it will, 

moreover, serve to foster, fmance and channel litigation and liability regarding harm caused 

jointly by tobacco and asbestos away from tobacco companies and toward asbestos trusts and 

defendants. 

The key provisions are those regarding class actions and punitive damages. The proposal 

eliminates punitive damages from tobacco litigation; the only punitive damages for past conduct 

allowable will be the capped $60 million payment, which will be used for specified purposes: 

"All punitive damages claims resolved as part of overall settlement. No punitive damages in 

individualtort actions." (P. 39). The proposal also protects the tobacco industry from all 

procedural devices aimed at aggregating claims, leaving them subj ect only to individual lawsuits: 

"Individual trials only: i.e., no class actions, joinder, aggregations, consolidations, extrapolations, 

or other devices to resolve cases other than on the basis of individual trials, without defendant's 

consent." (Jd.). 

These two immense, unprecedented protections afforded tobacco will impact asbestos 

defendants and trusts in two different ways, one direct and one indirect. It directly impacts them 

in that it would severely restrict the legal tools they may utilize in seeking redress from the 

tobacco industry. The two weapons that were used devastatingly against asbestos defendants, 
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first, class actions and related consolidations, aggregations, etc., and, second, punitive damages, 

could not be used by asbestos defendants and trusts in their effort to recover the tobacco share. 

For instance, it might be that punitive damages would become an important part of asbestos and 

trust defendants' litigation against tobacco companies, depending particularly upon what 

discovery and documents show about tobacco industry knowledge and actions concerning such 

things as the addictiveness of cigarettes and the synergistic effects of tobacco and asbestos. 

The second general way in which the bars to class actions, consolidations and punitive 

damages will prejudice asbestos defendants and trusts relative to tobacco defendants is less direct 

but even more significant. Both of these things will have an immense impact on channeling the 

lawsuits and liability that results from the joint operation of tobacco and asbestos away from 

. tobacco and toward asbestos. If the lawsuit industry can choose whether to bring a suit against 

jointly liable defendants, one group of whom is subject to punitive damages, class actions and 

related devices, and the other is not, which will it choose? It may be that a retail lawsuit industry 

will develop to bring individual smoker cases, but the big guns, with the big procedural 

advantages and the hope of random but huge punitive recoveries, will have every incentive to 

bring those suits against the asbestos defendants, not the tobacco defendants. 

In another of the proposed settlement's disturbing ironies, many of the plaintiff 

lawyers involved in negotiating the proposed settlement are also some of the country's leading 

asbestos-plaintiff attorneys. The deal which they negotiated will have the effect of encouraging, 

facilitating and financing the ongoing massive business of suing asbestos manufacturers -- at the 

same time it makes it virtually impossible for those manufacturers and the asbestos trusts, to 

seek a fair contribution from the tobacco companies for the harm they have caused but for which 
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the asbestos defendants and trusts have paid and will pay. 

patent unconstitutionality 

Presumably, the fundamental rights of asbestos trusts and defendants were sacrificed in 

the course of the negotiations as part of the consideration flowing to tobacco companies in return 

for their compromises on other issues. The irony of this -- the fallacy of the negotiators' apparent 

calculation -- is that because this attempted abridgment of the rights of parties not present is a 

Constitutional nullity, those who counted on it to balance the deal had better think again. 

The case for the Constitutionality of the overall tobacco settlement rests upon analogies to 

workers' compensation, national childhood-vaccine legislation, and the black-lung compensation 

program. The core idea is that legislatures, in a process of carefully, conscientiously and 

rationally constructing an alternative me~s of redressing the injuries of injured parties, as well 

as. achieving desirable social goals, may substitute sure and expeditious administrative

compensation schemes for the rights of those parties to seek legal redress in the courts. How this 

analysis will be applied to the situation of individual smokers under the proposed settlement is an 

interesting question. Under the proposed settlement, individual smokers were represented by 

parties at least purporting to represent them, and, more importantly, they have retained the right 

to sue, albeit without the benefit of class actions or punitive damages. Also, they receive other 

significant benefits. If enacted into law, will this pass Constitutional muster? 

The lost rights of asbestos victims and trusts do not present an interesting question. This 

is the proverbial Constitutional slam dunk. The principle represented by the workers

compensation-type situations stops a Constitutional chasm short of justifying the proposed 

treatment of asbestos trusts and defendants, and, if it were to be stretched to cover it, the 
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principle would cease to represent a permissible rights trade-off and instead represent naked 

rights-extinguishment for the benefit of others. Consider the Constitutional analysis if the time 

bar and recovery cap were enacted: rather than sure and expeditious administrative 

compensation, the asbestos trusts and defendants are offered a ban on all of their suits not filed 

by a secretly-arrived-at, already-passed date, and begging rights before a political body 

dispensing a fund that may well not exist. 

If tobacco companies would like the rights of asbestos trusts and defendants to be 

extinguished, or in any fashion abridged, in the interests of a proposed resolution of tobacco 

liabilities and regulation, they can negotiate with the holders of those rights. If that negotiation 

takes place, and if it results in an agreement, the outcome will not look anything like the relevant 

provisions of the proposed settlement. If tobacco companies do not wish to negotiate with the 

holders of those rights, they can ask Congress to extinguish and abridge them, thereby 

irrevocably transferring responsibility for tobacco's share of the joint tobacco-asbestos problem 

from the tobacco companies to the asbestos companies. Because of the egregious policy choices 

represented by that decision (as discussed in the following section), it is hard to believe that 

Congress will make this choice, and, as indicated above, if Congress were to so choose, the 

legislation would be struck down as patently unconstitutional. 

In fact, even if a legislatively-imposed abridgment did not include the time bar and cap 

referred to above, and instead included "only" the denial of rights represented by the prohibition 

on use of class actions or any other form of consolidation of claims and by the prohibition on the 

recovery of punitive damages, the Constitutional question is almost as easy. This likewise 

constitutes a clearly unconstitutional rights deprivation. Asbestos defendants and trusts are not 
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being offered a reasonable and certain administrative reimbursement mechanism in exchange for 

these rights; they would be. given, if anything, the virtually meaningless begging rights at the 

hypothetical fund. Moreover, they incurred the obligations for which they seek reimbursement in 

actions by plaintiffs proceeding with full rights to class actions and punitive damages; the denial 

of these rights comes, effectively, too late. This disconnect between the rights used in 

establishing the liability of asbestos trusts and defendants, as contrasted with the rights that 

would be available to them in seeking contribution from a joint tortfeasor for its share of that 

liability, vitiates any chance of a just extinguishment of rights. Looking at it prospectively, the 

injustice is even clearer: asbestos trusts and defendants would continue to incur liabilities for the 

harm jointly caused by asbestos and tobacco under rules that allow for class actions and punitive 

damages, but they could seek contribution. for tobacco's share only under rules that forbade them. 

Finally, any doubt about the outcome of the Constitutional inquiry is laid to rest when 

one considers the governmental or policy interest truly at issue: the governmental interest that 

would have to be cited to justify the blatant rights deprivation. This part of the Constitutional 

analysis is particularly important where, unlike the situation involved in constructing black-lung, 

workers' -compensation or childhood-vaccine legislation, the core interests which the legislature 

is attempting to advance are those other than the interests of some of the people or entities whose 

rights are being abridged. The governmental interest in this instance is not the entire amalgam of 

interests that would support a deal with the tobacco industry or its legislative imposition, such as 

the reduction of cigarette smoking among minors. No one can truthfully say, and a court would 

not find, that a deal or legislation turned on the sacrifice of the rights of asbestos trusts and 

defendants. All that is really at issue is the level of the cost imposed upon the tobacco industry, 
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and, the marginal increase of that level in order to avoid the abridgement of asbestos trusts' and 

defendants' rights is, relatively speaking, small. In the terms in which the tobacco settlement is 

discussed, it -is pennies on a pack. Moreover, at least on its face, it would certainly seem that 

those pennies would advance, not hinder, the essential purposes of any reasonable tobacco 

legislation. 

public policy considerations 

The policy considerations reflected in the proposed settlement's aiding and abetting of the 

irrevocable transfer oftobacco liabilities to asbestos defendants and trusts could not be more 

upside-down. Even the American Bar Association, no fan of tort reform, has officially and 

explicitly recognized that limitations on liability are appropriate as to asbestos defendants, both 

because of the equities involved in litigatipn where most of the defendant product market is 

bankrupt and because of the need to preserve assets for payment of claims. Turning this on its 

head, the proposal would transfer liability from a group of very solvent defendants to a group of 

defendants more devastated by bankruptcy than any other class of tort defendants in history. 

What are they trying to do here? Assure that asbestos-tobacco victims will not be fully 

compensated? Encourage bankruptcies and job loss? Protect tobacco companies from their own 

liability so that it can be borne by defendants who are already paying the share of bankrupt 

defendants? Many shareholders in companies that manufactured asbestos containing products 

saw the val ue oftheir investments wiped out in bankruptcies; some of the non-bankrupt 

defendants have suffered huge decreases in their stock prices, in part because of the cost of 

picking up the bankrupts' share. To what end should they also bear the tobacco companies' 

share -- the propping up of tobacco stock prices? 
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The tobacco companies, moreover, can and will pay much or all of the proposed 

settlement, just as they could pay their share of the tobacco-asbestos harm, with little or no 

reduction in their profitability, by raising prices on cigarettes. The remaining asbestos 

defendants, competing in diverse industries with companies who do not have asbestos liabilities, 

cannot pass on their asbestos-related costs. They certainly cannot include these costs in the price 

of asbestos-related products, because they are no longer producing them. What is the point of 

favoring tobacco companies over asbestos defendants in this respect -- to keep down the price of 

cigarettes? A principle of any principled tobacco settlement is that tobacco companies, and thus 

cigarettes, bear the full costs they impose on society -- not that these costs be transferred to others 

who are in a far worse position to bear it and whose culpability is far less. 

As for relative culpability, several.factors are relevant. The remaining asbestos 

defendants, whether "traditional" or "non-traditional" have been and are paying for the harm 

caused by the bankrupt producers, as well as that of the cigarette manufacturers. All they are 

asking of the tobacco manufactures is that they pay the harm they have caused. Most of the 

remaining asbestos defendants stopped producing asbestos containing products more than two 

decades ago. Tobacco companies are not only still producing cigarettes, the major reason for the 

settlement, from their point of view, is so that they can continue to do so and do so profitably. 

Both tobacco companies and asbestos manufacturers began issuing warnings on their products in 

the 1960s; asbestos manufacturers did so voluntarily; tobacco companies did so pursuant to 

governmental mandate. Asbestos manufactures did not engage in the product manipulation that 

some cigarette manufactures are alleged to have done. In addition, with respect to smokers 

claims in general against tobacco companies there is an important issue of what individual 
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smokers knew about the dangers of smoking and their choice to assume the risks of smoking. 

With respect to the asbestos defendants' and trusts' claims against the tobacco industry arising 

out of the alleged "synergistic effects" of asbestos and tobacco, this issue is very different. 

Consider, as one final example of the egregious policy and distributional choices implicit 

in the proposed settlement, the plight of a seriously ill asbestos worker. Consider a worker, for 

instance, who must look to one of the asbestos trusts for payment, and perhaps who has already 

had his award reduced by substantial payments to plaintiff lawyers. How does one explain to 

him the protection of tobacco companies at the expense of the trusts? How does one explain to 

him that he has been barred from joining with other workers, in any method of consolidation or 

class action, in suing the tobacco companies? Similarly, is the proposal playing fair with those 

. unions which represent him and his fellow workers? As a general proposition, organized labor 

is not reconciled to having the rights and resources of its members, particularly it neediest 

members, bargained away in rooms to which they were not invited, by people who, evidently, 

were thinking of other things. 

what must be done 

Any legislation that implements the proposed tobacco resolution must also provide for a 

mechanism to resolve fairly and expeditiously tobacco's responsibility for reimbursing the 

asbestos trusts and defendants for past and future compensation paid to asbestos exposed 

individuals for lung disease caused, in whole or substantial part, by smoking. If the tobacco 

industry cannot, or will not, negotiate a resolution of this aspect of their responsibilities, any 

tobacco legislation enacted by Congress must provide a means of resolving them. An advisory 

panel could investigate the matter and make recommendations to the Presidential Commission to 
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be established under the proposed settlement, or to any comparable body Congress would create. 

Alternatively, a special panel could be established to resolve definitively this matter alone, rather 

than simply make recommendations to a broader commission. The deciding body would have 

broad authority to establish the fair share owed by tobacco for past payments, rules for 

disbursement, and rules to govern the status of tobacco paYments in the future for lung diseases 

caused by smoking in asbestos exposed individuals. The panel would draw from the many 

experts in the scientific and medical communities, as well as from the federal and state 

judiciaries, who have expertise and knowledge with respect to the relevant issues. 

The legislation, as implemented by the commission, should require that the tobacco 

industry's payments benefit the asbestos exposed claimants who smoked even in the event of 

additional bankruptcies of asbestos defemjants. Hence, it should require that these proceeds be 

used solely for payments to asbestos claimants who smoked and that they be preserved by 

escrowing or similar means. 

In one of its last decisions of this term, the Supreme Court struck down an effort by 

representatives of asbestos claimants and a large number of asbestos defendants to settle asbestos 

liabilities through the use of a broad, nationwide class action for future claimants. Amchem 

Products. Inc .. et. al. V. Windsor 1997 WL 345149, at 5 (S. Ct. June 25,1977). There has been 

speculation in the press that this decision may facilitate a legislative resolution of tobacco 

liabilities, by restricting the scope of class actions as an alternative means of resolving those 

liabilities, even on a consensual basis. Whether or not that is true, the Amchem decision has a 

very direct bearing upon the compelling case for Congress' inclusion of a mechanism for 

resolving tobacco-asbestos liabilities in any legislative resolution oftobacco liabilities. 
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In her opinion for the Court, Justice Ginsburg, like so many judges before her who have 

surveyed the past and anticipated the future of the mass asbestos litigation, makes pointed 

reference to the advisability of a legislative solution, citing in this respect the very clear 

recommendation of a series of reports by the United States Judicial Conference's Ad Hoc 

Committee on Asbestos Litigation.· Justice Breyer, joined by Justice Stevens, in a separate 

opinion concurring in part and dissenting in part, relies on the Judicial Conference's reports to 

deliver a forceful critique of the inadequacies of asbestos litigation to meet the needs of victims: 

"Some of those who suffer from the most serious injuries ... have received little or no 

compensation. ... '[Recent years 1 have seen the picture worsen: increased filings, larger 

backlogs, higher costs, more bankruptcies and poorer prospects that judgments--if ever obtained

-can be collected. ", (In the second senten<;e.' Justice Breyer was quoting the Judicial Conference 

Report, which in turn was quoting the Rand Institute for Civil Justice.) 

In fact, a number of asbestos defendants, under the auspices of a coalition known as the 

"Committee for Equitable Compensation," tried, in past Congresses, to work cooperatively with 

labor interests to establish a legislative solution. These efforts failed, running up against political 

realities -- including the political clout of trial lawyers. 

While a comprehensive legislative solution to the asbestos problem, one that establishes 

an administrative claims mechanism similar to workers' compensation or black lung programs, 

may remain, at least for the present, beyond the realm of political practicality, one piece of a 

solution -- the expeditious resolution of tobacco's contribution for the lung disease of asbestos 

exposed claimants who smoked -- is now squarely before Congress. In the proposed tobacco 

legislation, Congress will either significantly improve the asbestos crisis by dealing directly with 
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tobacco's role in it, or, Congress will make the crisis worse, and its ramifications more unjust. It 

would be a gross injustice if tobacco liabilities were to be resolved legislatively without 

remedying the inherent prejudice involved in the tobacco proposal as to asbestos exposed 

claimants who smoked, trusts and defendants. It would be a missed opportunity of historic 

dimension if this were not done in a way that lessened litigation and waste endemic in the 

process of compensating the asbestos exposed claimants who smoked and whose lung disease is 

caused, in whole or in substantial part, by smoking. 
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AMERICAN BRANDS. INC.; BROWN & CIVIL DISTRICT COURT 
WIWAMSON TOBACCO CORPORATION; 
BATUS. INC.; BATUS HOLDING. INC.; 
R. I. REYNOLDS TOBACCO COMPANY; 
R.J.R. NABISCO, INC.; LORILLARD 
TOBACCO COMPANY, INC.; LORILLARD. INC.; 
LOEWS CORPORATION; PHILUP MORRIS INC.; PARISH OF ORLEANS 
UNITED STATES TOBACCO COMPANY; 
UST. INC.; mE TOBACCO INSTITUTE. INC., 
WALGREEN LOUISIANA CO.,WAL-MART STORES, 
INC., ECKERD HOLDING II. INC .• KATZ & 
BESmOFF IN LOUISIANA. d/b/a K&B DRUG STATE OF LOUISIANA 
STORES, IMPERIAL TRADING CO .• 
BATON ROUGE TOBACCO CO .• INC .• 
QUAGUNO TOBACCO AND CANDY COMPANY. 
INC .• GEORGE W. GROETSCH. INC .• J & R 
VENDING SERVICE. INC. 

CLASS AcrION PETITION 

NOW INTO COURT. through undersigned counsel. come Walter "Buddy' Knowles. 

and lohn Elliott. Sr. ("Plaintiffs"). members andIor retiRes of labor organizations holding 

membership in !he Louisiana AFL-CIO appearing herein individually and on behalf of all 

otber persons similarly situated. who respectfully aver as follo:ws: 

PRELIMINARY STATEMENT 

This class action is brought on behalf of all members andIor retirees of labor 

organizations holding membership in the Louisiana AfL.CIO. or !heir survivors. heirs. 

dependents and eslBtes. who reside in the SlBte of Louisiana who have developed cancer of 

the lung. or will in the future develop cancer of the lung. and have • combination of "-'posure 

to :nJuricus Ie leIS of c;garelie smoke from cigarettes manufactured by the Tobacco 

Manufacturers and who were occupationally exposed to asbestos. The dual exposure to these 

subslBnces has a synergistic effect which greaUy increases aD individual's lilcelihond of 

contracting various diseases, ~!JeCifically lung cancer. such as bronchogenic carcinoma and 

adenocarcinoma. 



PARTIES 

1. 

Plaintiffs herein· Ire: 

I. Walter "Buddy· Knowles is • person of the full age of majority and resident 
of the State of louisiana. Parish of Jefferson. Mr. Knowles is a smoker who' 
has heen exposed to injurious levels of cigarette smoke from cigareues 
manufactured by the Tobaeeo Manufaetureres and was occupationally exposed 
to asbestos while a member of a labor otganization holding membership in the 
Louisiana AFL-CIO. Mr. Knowles has developed cancer of the lung and is a 
member of the Class defined in paragraph 34 of this Petition and seeks to be 
named as a class representative of this Cass; and, 

2. John Ellioll. Sr. is a person of the full age of majority and resident of the Slate 
of Louisiana. Parish of Jefferson. Mr. Elliott is a smoker. who has been 
exposed to injurious levels or cigarene smoke from cigarettes manufactured by 
the Tobacco Manufacturers and Was occupationally exposed to asbestos while 
a member of a labor organization holding membership in the louisiana AFL
CO. Mr. Elliott has developed an increased risk of contracting cancer of the 
tung as a result of his dual exposure to asbestos and cigarette smoke and is a 
member of the Cia .. defined in paragraph 34 of tltis Petition and seeks to be 
named as a class represenlative of this Class. 

2. 

Made Defendants herein are: 

A. Tobacco Manufacturers: 

1. 

2. 

3. 

The American Tobacco Company. Inc .• is a Delaware corporation whose 
principal place of business is Six Stamford Forum Sramford. Connecticut; 
The American Tobacco Company, Inc. manufacturers, advenises and sells 
Lucky Strike. Pall Mall. Tareyton. Malibu. American, Montclair. 
Newpon. Misty. Barkley. Iceberg, Silk Cut, Silva Thins. Sobrania, Bull 
Durham and Carlton cigareUes through tlte United States, including the 
State of Louisiana. Parish of East Baton Rouge; 

American Brands, Inc., is a Delaware corporation whose principal place 
of business is Six Stamfortl Forum, Stamford. Connecticut, and is the 
parent company of The American Tobacco Company, Inc.; American 
Brands, Inc. manufacturers. advenisea and sells Lucky Strike, Pall Mall. 
Tareyton, Malibu, American, Montclair. Newpon, Misty, Barkley, 
Iceherg. Silk Cut, Silva Thins, Sobrania, Bull Durham and Carlton 
cigarettes throogh the United States. including the State of Louisiana, 
Parish of East Baton Rouge; 

B.rown & Williamson Tobar.co Corpora~ioG iJ a Delaware corporation 
whose principal place of business is ISOO Brown & Williamson Tower, 
Louisville. Kentucky; Brown & Williamson Tobacco Corporation 
manufactures. advenises and sells Kool, Barclay, BelAir. Capri, Raleigh. 
RIchland. Laredo Ell Cutter aOd Viceroy cigarettes Ihroughoutthe United 
States, including the State of louisiana, Parish of East Baton Rouge; 
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4. BalUs. Inc .• is • Delaware corpomiou ... hose principal place of business 
is ISOO Brown &. Williamson Tower. Louisville. Kentucl:y and is the 
parent company of Brown &. Williamson Tobacco Corporation; BalUs 

. manuflll:tum;. advertises and sclls Kool. Barclay. BelAir. Capri. IUleigh. 
RiehIMd. Larodo ElI Cuuerancl Viceroy cigarettes throughout \he United 
States. including the Stale of Louisiana. Parish of East Batim Rouge; 

5. BaIUS Holdings. Inc .• is. Dela ....... corporatlon· ... hosc·prlnclpal place of 
business is ISOO Brown &. Williamson To ...... Louisville. Kenrucky and 
is the parent company of Barus. Inc.; BalUs Holdings. Inc. manufacrures. 
advertises and sells Kool. Barclay. BelAir. Capri. IUleigh. Richland. 
Laredo Ell Cutter and Viceroy cigarettes throughout the United States. 
including the State of Louisiana. Parish of East Baton Rouge; 

6. R. J. Reynolds Tobacco Company is a New Jersey corporation whose 
principal place of business is located at Fourth and Main Streets. Winston" 
Salem. North Carolina; R. J. Reynolds Tobacco Company manufaclUres. 
advenises and sells Camel. Vantage. Now. Doral. Winston. Sterling. 
Magna. More. Centry Bright Rite and Salem cigarettes throughout the 
United States. including the State of Louisiana. Parisb of East Baton 
Rouge. 

7. R.J .R. Nabisco. Inc .• is a Delaware corporation ... hose principal place of 
business is 1301 Avenue of the Americas. New York. New York. and is 
the parent company of R. J. Reynolds Tobacco Company; R.J.R 
Nabisco. Inc. manufactures, advenises and sells Camel. Vantage. Now. 
Doral. Winston. Sterling. Magna. Mo.re. Centry Bright Rite and Salem 
cigarettes throughout the United States. including the State of Louisiana. 
Parish of East Baton Rouge. 

8. Lorillard Tobacco Company. Inc.. is a Delaware corporation whose 
principal place or business is One Park Avenue, New Yart. New York; 
Lorillard Tobacco Company manufactures. adveni ... and sells Old Gold. 
Kent. Triumph. Satin. Max. Spring. Newpon. and True cigarettes 
throughout the United States. including the State of Louisiana and Parish 
of East Baton Rouge; 

9. Lorillard. Inc .• is a Delaware corporation whose principal place of 
business is One Park Avenue. New York. New York; Lorillard. Inc. 
manufaclUres. advcrtises and sells Old Gold. Kent. Triumph. Satin. Max. 
Spring. Newpon. and True cigarettes throughout the United States. 
including the State of Louisiana and Parish of East Baton Rouge; 

10. Loews Corporation is a Delaware corporation whose principal place of 
bUsiness is One Park Avenue, New York. New York and is the parent 
company of Loffilard Tobacco Company. Inc. and Lorillard. Inc.; Loews 
COl1'Oration manufactures. advenises and sells Old Gold. Kent. Triumph •. 
Satin. Max. Spring, Newport. and True dgaretles throughout the United 
States. including the State of Louisiana and Parish of East Baton Rouge; 

11. Philip Morris. Incorporated. a Virginia corporation whose principal place 
of business is 601 Poydras Street. New Orleans. Louisiana; Philip Morris. 
Incorporated manufactures. advenises and sells Ph'lip Morris. '1erit.· 
Cambridge. Maiboro, Densor ;'. Hedges. Vi1~i Ja ~ums. Atpine. Ounhill. 
English Ovals. Galaxy. Players. Saratoga and Parliament cigarelles 
throughout the United States. including the State of Louisiana and Parish 
of East Baton Rouge; 

12. United States Tobacco Company is a Delaware corporation whose 
principal place of business is located at 100 West Putnam Ave .• 
Greenwich. Connecticut; United States Tobacco Company manufactures 
and sells Sana cigamtcs throughout the United States. including the State 

Page ·3-



of Louisiana and Parish of East Baton Rouge; 

13. UST, ·Inc., is • Delaware colJlOl'ltion whose principal place of business 
Is located at 100 West Pu\llllll Avenue, Greenwic:.b, Conne<:ticut. and is 
the parent company of United States Tobacco Company United States 
Tobacco Company manufActUreS and sells Sano cigan:tICS throughout the 
United States, including the State of- Louisiana and Pulsh of East Baton 
Rouge; 

(Defendan15 A1·(3 are referred to n the "Tobacco Manufacturers"); 

14. ibe Tobaceo Instirute, Inc .. is • New Yorl: corporation whose principal 
place of buSiness Is located at 1875 I SIl<et N.W., Suite 800. Washington. 
D.C. ibe Tobacco Institute, /nco was acting with the consent. pennission 
and authorization of each of the Tobaceo Companies. All actions of the 
Tobacco Institute, Inc. alleged herein were ratified and approved by 'the , 
offtcers or managing agents of the Tobacco Companies. 

B. Tobacco Distributors: 

1. Walgreen Louisiana Co. ("Walgreen") is a Louisiana corporation, 
organized under the laws of the Siale of Louisiana, whose agenl for 
service of process is Harold W. Wedig, 1006 Hibernia Bank Bldg .• New 
Orleans. Louisiana 70112, and at all relevant limes herelO was authorized 
10 do and doing business in the State of Louisiana, as a retail distributer 
of tobaceo products manufactuRed by the Tobacco Manufacturers; 

2. Wal·Mart Siores. Inc. ("Wal-Mart") is a Delaware Corporation whose 
agent for service of process is C.T. Corporation Systems. 8515 United 
Pi .... Blvd .• Baton Rouge, Louisiana 70809. and al all relevant times 
hereto was authorized to do and doing business in the State of Louisiana. 
n a retail distributer of tobacco products manufactured by the Tobacco 
Manufacturers; 

3. Eckerd Holding II. Inc .• dlbla Eekerd Drug Stores ("Eekerd") is a 
Delaware Corporation whose agent for servite of process is Kean. Miller, 
Hawthorne. D'Annond & Jannan, 2200 One American Place, Baton 
Rouge. Louisiana 70801. and at all relevant times herelo was aUlhorized 
10 do and doing business in the State of Louisiana, as a retail distributer 
of tobacco products manufactuRed by the Tobacco Manufacturers; 

4. K.lZ & Be.tholT in Louisiana. dIbIa K & B Drug Stores ("K&B") is a 
Louisiana Corporation. organized under the laws of the State of Louisiana, 
whose agent ror service or process is Virginia F. Besthoff. K&B Plaza. 
Lee Circle. New Orleans, Louisiana 70(30, and at all relevant times 
hereto was aulhorizcd to do and doing business in the State of Louisiana. 
n a retail distributer of lobaceo products manufacrured by the Tobaceo 
Manufacturers; 

Defendants, Walgreen. Wal-Mart, Eckerd and K&D are Louisiana retailers of tobaceo 
producta with specialized knowledge of drugs and phannacology as a result of their 
pharmacy operations. Said Defendants are collectivelY referred to as "Pb'nnacy 
Retailen- . 

s. Imperial Trading Co. is a Louisiana Corporation, organized under the 
laws of the Slale of Louisiana, whose agent for service of process is 
Gerald C. Pelias, 701 Edwards A venue, Harahan, Louisiana 70123, and 
at all relevant limes hereto was authorized to do and doing business in the 
State of Louisiana, a. a wholesale distributer of tobacco producta 
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manufacrurm by !he Tobicco Manufacwren; 

6. B.ton Rouge Tobacco Co., Inc. is I Louisiana Corporation. organized 
under the I .... of !he State of Louisiana. whose Igent for servici: of 
process is A. B. lemoine, 2326 Sorrel Avenue, Baton Rouge, Louisiana 

. 70802, and at all relevant times hereto was aulhorited to do and doing 
bu.ines. in the Slate of Louisiana, U • wholesale distributer of lDbacco 
products manufaerurm by the Tobaa:o.ManufactUrerS. 

7. Quaglino Tobacco and Candy Company. Inc., i. a Louisiana corporation. 
organized under the laws of the Slate of Louisiana, with its agent for service 
of process in !he Parish of Orleans, and at aU relevant times hereto was 
qualified to do and was doing busi=ss in !he Slate of Louisiana, Parish of 
Orleans, as a wholesale distributer of the tobacco products manufacrurm by the 
Tobacco Manufacturers. 

8. George W. GroelSCh, Inc., is a Louisiana corporation, organized under the laws 
of !he Slate of Louisiana. with its agent for service of process in the Parish of 
Jefferson. and at aU relevant times hereto was qualified to do and was doing 
business in the State of Louisiana, Parish of Orleans," a wholesale distributer 
of the tobacco products manufacrured by the Tobacco Manufacrurers. 

9. J & R Vending Service. Inc .• is a Louisiana corporation. organized under the 
Jaws of the Slate of Louisiana. with its agent for service of process in the 
Parish of Orleam. arxl at all relevant times hereto was qualified to do and was 
doing business in !he State of Louisiana, Parish of Orleans. as a Wholesale 
distributer of tobacco products II1II11!facrured by !he Tobacco Manufacrurers. 

Defendants, Imperial Trading Co .• Baton Rouge Tobacco Co .• Inc., Quaglino Tobacco and 
Candy Company. Inc .• George W. GroeISCh, Inc., and J & R Vending Service, Inc. are 
collectively refemod to .. "Commercial Suppliers". 

JURISDICTION AND VENUE 

3. 

This Coun has jurisdiction and venue is proper over this class action because this is 

a claim by residents of the State of Louisiana, against some Defendants that are foreign 

corporations and some Defendants that are Louisiana corporations, created under the laws of 

the Slate of Louisiana, with their domicile and principal place of business in the State of 

Louisiana, including a domiciliary and agenl! for service of process designated in the Parish 

of Orleans, Slate of Louisiana. 

4. 

Venue is proper in this Coun pursuant to the Louisiana Code of Civil Procedure. The 

named Plaintiff. and numerous cia .. members purchased. and used cigaret~es marketed, 

distn'buted, and soid by the Defendanl! in the Parish of Orleans. Defendants made material 

om~sions and misrepresentations about their producl! in this Parish and breached expressed 

aOO implied warranties in this Parish. Some of the Defendants are domiciled in this Parish 

andlor have their principal place of business in this Parish thereby giving rise to both 
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juri3dlctlon and venue. 

SUMMARY OF TIlE CASE 

,. 
For decades the Tobacco DefeDdlal.s, as • group, have engaged in the design, 

manufacbll'C, advenising and sale of ciguettes to the named aaa aepttsenlatives and..othcr 

similarly situated. Although ma.bted and sold as non-addictive and non-injurious tObalXO 

praducU, cigarettes were and are in. fact sophisticated delivery systemS for chemicals, 

carcinogens, highly addictive drugs. and other poisons. The exposwe to cigarette smoke to 

those persons who are also occupationally exposed to asbestos increases the risk of contracting 

lung cancer to those persons by UP TO 90 times more than for the non asbestos-exposed 

population due to the synergistic effecU of such dual exposure. 

The defendanu knew or should have known of the devastating effect their tobacco 

producU would have on the health of those persons occupationally exposed to asbestos and to 

cigaretIC smoke. The defendants have continued to rnarIcet these praducu as non-addictive and 

non-injurious tobaa:o products to an unwitting publiC, panicularly those exposed to asbestos, 

through fraudulent advenising. fraudulent statements. and active concealment concerning the 

dangerous and addic.ive nature of their products thereby depriving the asbestos-exposed 

consumer of imponant infannation concerning these products. 

6. 

Plaintiffs, their survivors, heirs and dependents have suffered physical, psychological 

and emotional injuries. and have suffered great financial losses due in pan or in whole to the /. 

fraudulent, deceptive and illegal practices of the Oefendanu. 

7. 

Defendants are liable to the plaintiffs based upon fraud, fraudulent concealment. 

intentional infliction of emotional distress. conspiracy. strict liability. negligence. breach of 

implied warranty of merchantability, and unfair and deceptive trade practices. Defendants are 

liable In solido for the injuries presently amicting the plaintiff. and the represented Class and 

injuries whiCh wiil be suffered by the represented CI .... 
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STATEMENT OFFAC1'S 

S1D~lIc Effect or Ez .... ure to Tobacca Smoke aad Asbat .. 

8. 

Persons who have tieen occupationally exposed 10 asbestos and who do not smoke 

cigarettes have • S times gmlter risk of contracIing luna cancer than the non-asbestos exposed 

population. Persons who smoke cigue_ but have not been occupationally exposed to 

asbestos have a 10 times greater risk of conncting luna cancer than the non-smoking 

population. However. persons who have been occupationally exposed 10 asbestos and who 

inhaled cigarette smoke experience UP TO • 90 times .reater risk of contracting lung cancer 

than the non-asbestos exposed and non-smoking population due to the synergistic effects of 

such dual exposure. This synergistic effect has caused a particularly tragic legacy in the 

American industrial environment due to the exponential increase in the risk and rates of lung 

cancer among millions of worke .. with dual exposures 10 IObacco smoke and asbestos. 

9. 

From 1940 10 1979. more than 27 million American workers had significant exposure 

to asbestos. [t is estimated that as many as one-<l""'ler (1/4) of the more than 27 million 

workers who had significant exposure to asbestos and who inhaled cigueue smoke have 

developed or will develop andlor die from lung cancer. It is estimated that only twenty 

percent (20%) of people who develop lung cancer will survive Cor five (SYyears or more. 

10. 

Even for those workc:n who had occupational exposure to asbestos and who were 

fortunate to cease smoking, the risk of developing lung cancer remains- significantly higher 

than the non asbestos-exposed population for fifteen to twenty-five years or more aCter 

smoking cessation. In fact, the risk of developing lung cancer may never decrease to the 

level! oC. worker who only had occupational exposure 10 asbestos but no exposure to cigareue 

smoke, or, one who had no occupational exposure to aslY-.:;tos but ha<i eX\A35Ure to cigarette 

smoke. 

11. 

The Tobacco Manufacturers, individually and in concen, have manipulated not only 
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the public, but thc scioDIiflC community l1li gov=mect rquIaIon, by !be use of lies and the 

SIIWhSion of!be.trutb c:ooceming the ... """ l1li COIIIeIII of their ptodutls l1li !be caucer

. causing effecIJ of !be producU. looluding 10 _ pc:nolll who .... exposed 10 tobacco 

pn>dIIcII and lie allo ~poItd 10 ubestos_ 

12. 

1bc. Tobacco MlnufllClU~ were WIder • duty 10 disclose their knowledg. conc.rning 

the inaeased risk of contracting lung c:anc:er from the dual 0Jp0sure to cigarette smoke and 

asbestos. 1be synergistic .ffect of cig"",",, smoke and asbestos is IIOD-... blic 1Df0tmation 

ov.r which the Tobacco Manufacturers had conuol and concealed this lDformalion from th. 

Plaintiffs and others similarly slblated. As a resull of this fraudulent concaIment, CI ... 

m.mbers w.re deprived of informed consem and were deprived of any choice on'which 10 

make • risk benefit ..... sm.m regarding !beir use of tobacco products. 

13. 

Furth.rmor.. d.f.odanlS were on notice ai least as early as 1955 that occupational 

asbestos .xposure and cigarette smoke together have a synergi."ic .ffect on exposed persons 

which cr.ates a risk of contracting lung canc.r up to ninety limes greater than that of 

unexposed persons. Such information was withheld 10 th. detriment and injury of the 

plaintiffs and the represented CI .... 

14. 

As a direct and proximate contributing result of being occupationally .xposed to asbestos 

and having inhaled cigarette smok •• th. Plaintiffs have received injuries. both physically and 

mentally for th. dev.lopment of (I) lung cancer; (ii) increased susceptibility of developing lung 

cancer; and (iii) mental anguish associated with th. preceding coodilions. and th. fear of 

developing the preceding conditions. 

ConspIracy of the Tobacco Defendants 

IS. 

1be Tobacc? Manufacturers have organiud themselv.!$ into • powerful manufacblring. 

marlceling am polilical group using 1bc Tobacco Institute as the hub of their efforts 10 defraud 

an umuspecting AIIIerican Public concerning the insidious effccts of their tobacco containing 

products. Throughout the period of time in question !be Tobacco Manufacturers have 
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orpnized t'-lves for !he purpose of dI:IIying die addictive and c:m:er.au.sing effccu of 

Ibeir cipreUes. 

16. 

Each of !be Tobaa:o Manufactumrbu used sophiJIic:ated scientific lechniques to \est 

wheIhet Ibeir cigamIe produds cause cancer. AdditionaUy. die TobacCo ManuCacturers have 

tested the effects of nicotine on laboratory animals andIor humans. The Tobacco 

Minufacturen have suppteSSed the disclosure of the results of these tests from the public. 

17. 

The deCendants' efforts were designed to develop and produce addicted consumers. 

ia:luding plaintiffs. Much of \he deCendants' efforts were directed at plaintiff. and·the class 

they seek to represent. many oC whom began smoking at an early age unknowingly exposing 

themselves .to an addictive and harmful product .. 

18. 

The Tobacco Companies make. advertise and sell cigarettes despite their knowledge 

oC the Collowing Cacts: More than 10 million Americans have died as a result of smoking 

cigarettes; more than 400.000 Americans die every year as a result of smoking cigarettes; 

almost one death in every five i. due to a smoking related illness; the leading cause oC 

preventable death in the United States today is smoking cigarettes; smoking causes 

cardiovascular disease and is responsible Cor approximately one·third of all heart disease 

deaths; smoking causes lung and throat cancers and is responsible for approximately one·tenth 

oC all CIJICC< deaths; smoking causes various pulmonary diseases. including emphysema; 

smoking causes stillbirths .nd neonatal deaths among \he babies of mothers who smoke; and 

cigareuc:s may contain any number of approximately 700 -additives-. including a number of 

toxic and dangerous chemicals. 

19. 

The tobacco industry has used the guise oC tobac,," marketing to. in Cact. market a 

product which has been so greatly adullCf1Ited that it is no longer. simply tobacco. These 

cigiltet1e products are, in Cact. dangerous poisons and addictive drugs which are markeled as 

simple consumer products. A series of sophisticated lies and deceptive pf1lctices was 
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developed by the Tobacco M8IIIIf-= working ill concert IJId sepuatcly to make the 

American public, ,inctuding go.u_ regulators IJId 0Iber beallh OffICials, believe that 

. ctgatUte'smoIdng does not cause.1uag CIJXZI',' 

20, 

When combined with asbestos eJpOSUte, millions of Uvos'of-wor1dng men and women 

have been banned or taken by 1be l)'IIOfIJiJtic elTectS of 1be exposure to the two substances, 

Much of the dangers' of cigarelle smoking result from the hundreds of chemicals and 

carcimgeus wbich are conIllined in cigmeUe smoke. These substances have long been known 

to !he Tobacco Manufl\CUlren. However, !he existence and effect of most of these substances 

has been suppressed from the consumers of cigarelleS ill a fraudulem and dishonesl marmer, 

Including the synergislic effecl of !he occupalional exposure 10 asbestos,!IId 10 cigarette 

smoke. 

21-

Failure to notify !he general public, C01ISUJI1tis of cigarelleS, or government regulators 

of the existence of huge, amounts of poisons in the cigarettes marketed by !he defendants 

renders any cigarette warning labels of Ibniled informational value based on the omission of 

material information, The T~bacco Manufacturers failed to adequately warn consumers, 

particularly those exposed to asbestos, thai !heir tobacco products were urueasonably 

dangerous, and/or unreasonably dangerous per so. 

22. 

PlaintilTs are informed and believe thai the Tobacco Manufacturers' intended that their 

products conIllin sumcien! nicotine to satisfy addiction on the part of smokers, and therefore 

conIroled the levels of nicotine in these products 10 create and sustain the addiction, It Is this 

scheme to deceive !he plaintilT. and !he class !hey seek to represent that enables the Tobacco 

Manuf8C11UU'3 to soli ilS life-threatening products to class members as their captive customers. 

23. 

In addition to the suppression of information cQn .... rning manipulated nicotine levels 

and !he associated elTects, the Tobacco Manufacturers possessed massive amounts of 

kno.l"ledge concerning the association between long-term clgarelle smoking, occupational 

asbestos expo5llle and lung cancer. This information has shown unequivocally that there Is 

Plge -10-

/ 



• draIIIaIlc iDcrease of dcveIoping IIIIIg ~ for iDdiyiduals wbo haye AD occupatiouaJ 

exposure to asbestos am who inhale .igarette smote. 

24. 

Through !heir indiyidual adyenising and publi. relations campaigns. and .0llectiYely 

through !he work of The Tobacco Institute. the Tobacco Manufaclllrers have su.cessfully 

promoted and sold .igarettes by concealing and mi",piesenting their highly addictive and 

injurioua nature. Funher.!he Tobacco Manufacture .. were well aware, or should haye been 

. aware. that when combined with asbestos exposure. cigarette smoking creates a risk of lung 

...-that no reasonable penon .ould or would acc:ep~ but such infonnation ~as withheld by 

each of !he Tobacco Manufa.ture ... 

25. 

The Tobacco Institute. Inc .• is a =nspinitor with !he Tobacco Manufa.ture ... and 

is an alter-ego of said Tobacco Manufa.ture... In doing !he things alleged herein. The 

Tobacco Institute. Inc .. was acting within !he .ourse and scope of its ag.ncy or employm.nt. 

and was acting with !he .onsent. penni .. ion. and. authorization of ea.h of the Tobacco 

Manufa.ture... All a.tlons of The Tobacco Institut •• Inc .• alleged h.rein w.re ratified and 

approved by the om .... or managing ag.nts of !he Tobacco Manufa.turers. 

26. 

Each Tobacco Manufacturer is sued indiYidually. as a primary yiolator and as an aider 

and abettor that rend.red substantial assistance in the accomplishment of the a.ts andlor 

omissions alleged herein. In a.ting to aid and abet and substantially assist !he .ommission of 

the fraud and wrongful conduct complained of herein. ea.h Tobacco Manufa.turer a.t.d with 

an awar.ness of !he fraud and wrongful conduct and realized that its .ondu.t would 

substamlally assist the accomplishment of that fraud and was aware of; (I) its oy.rall 

contribution to the conspira.y. scheme and .ommon .wr:.: ~f wrongful r.ondu.t all.ged 

h.rein; and (2) the c:anceroQusing efTects of !he produ.ts and the misrepresentation • 

• o~.alm.nt and suppression of infonnation . regarding !he synergistic .ffect of the dual 

.xposure to both asbestos and .igarette smoke which greatly inc...... the likelihood of 

.ontncting a lung canc.r by plaintifTs and !he .Iass !hey seek to represem. 
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'D. 

Each Tobaa:o MMufacturer is abo SlIed a a <XKOIISpinulr, and the liability of each 

~ from '1'" fad !hat each Defendant eoIeRd into an agreement ;"Uh the other Defendants 

and third parties 10 punue, and kDowingIy punuod. the CODIDI01I c:oune of conduct to tomJIlit 

or participate In the C01III1liuion of III or pan- of the- unlawful leu, plans, schemes, 

lIaImI:tIons and artiraces to defraud IS alleged herein; and the mistepresentation, concealment /-

and supp~ion of infonnation regarding the Synergistic effect of the dual exposure to both 

abestos and cigarette smoke which greatly increases the likelihood of conlI1lcting a lung 

cancer by plaintiffs and the clus they seek to represent. 

28. 

The Pharmacy Retailers knew that the tobacco products sold in their _phalTJl6cy stores 

contained the addictive drug nicotine and carcinogenic chemicals which caused di ..... and 

cancer. Said qualities rendered the product unreasonably dangerous for its intended use to the 

uset/consumer. Despite said knowledge. the pharmacy retailers failed to disclose or warn ilS 

purchasers, including plaintiffs and the class they seek to represent of the defect or vice of the 

lObaeco products. 

29. 

Plaintiffs. and the class they seek represent. purchased tobacco products from the 

Pharmacy Retailm on a regular ba:;is_ Plaintiffs' cancer was caused, in part, by the tobacco 

products sold by the Pharmacy Retailen 

without any warning about the synergistic effect tobacco has on tho>e occupationally exposed 

to abestos. 

30. 

Defendants. Imperial T .. ding Co., BalOn Rouge Tobacco Coo. Inc .. Quaglino Tobacco 

and Candy Company, Inc_, George W. GroeIScb, Inc., and J & R Vending Service, Inc. were 

wholesalen and distributors of tobacco products 10 the pharmacy retailers and numerous retail 
. 
outlets in Louisiana where plaintiffs and the class the; seek to rep ..... )t purchased the 

tobacco produeu that caused cancer. 

: 31. 

The tcbacco products sold to plaintiffs by the Pharmacy Retailers we .. supplied by the 
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commercial Supplim. which products were unreuonably dangerous in their normal use 

boauIIe of their addlcli~ and c:am:r-ausing qualities. The umeasoaably dangerous collllition 

or the product existed at the time the tobocco left the COdIrOI of the Commercial Supplim. 

PRESCRIFI'ION 

32. 

Because of the latency period of the above injuries and other injuries caused by cigarette 

.moke and asbestos along with the active concealment by some Tobaeco Manufacturer. ofthe 

cWses .... ell"ects of exposure to cigarette smoke and asbestos, PlaintiflS and the class they seek 

to represent have only recently discovered their injuries, and not more than one year preceding 

the filing oflhi. Petition. 

Furlhennore, p=iption IS to the Plaintiffs and all potential CI ... members has been 

interrupted by the Derendants' affinnative Ind intentional acts of fraudulent concealment. 

suppression and denial or" the facU as alleged above to the public. including the Plaintiffs, 

potential class members. and the government. 

The Plaintiffs are informed and believe that such acts of fntudulent conceaJment 

included intentionally concealing .... refusing to disclose internal documents, suppressing and 

subverting medical .... sci1:nlific research, and failing to disclose and suppressing information 

concerning the lSSOCiation between long-tmn ciga= smoking and lung cancer. the increased 

risk of lung cancer among people with dual exposures to tobaeco smoke and asbestos, and the 

addictive propeni .. of nicotine. 

The Plaintiffs and the cl ... they seek to represent could not reasonably have discoveRd 

the ttUe facts until very =Iy, the truth having been fntudulenUY and knowingly concealed 

by the Tobacco ManufaCUtren for yean. The aeu of fntudulent concealment ~ve suspended 

prescription IS to the Plaintiffs and all el ... members. Accordingly, the Plaintiffs and all 

potential CI ... members specifically plood \he applicati"o of the doctrine of contra non 

valmum. 

CLASS ACTION ALLEGATIONS 

33. 
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The named Plaintiff. bring this c\aA acIion indivicIUJIly IlId 00 bebaJf of aU other 

penoIIS similarly liluattd. for tile pmpose of ...... Iins tile claims aJJqcd in tbiJ Petitioo on 

• CUUnDon basis. 

34. 

The Class is defined as all memberrand/onetlrees of labor organizations holding 

membership in tile Louisiana AJ'L.OO. or their survivors. hcin. dependellllllld estates. who 

reside in !he Stale of Louisiana who have developed cancer of tile lung. or will in the futute 

develop cancer of !he lung. and have a combination of exposute 10 il\iurious ievels of cigaRtle 

smoke from cigarettes rnanufacbJred by the Tobacco ManuracbJren and who were 

Oa:upationally exposed to asbestos. CollectivelY. all of these penollS shaD be referred to as 

the ·Class". 

3S. 

Excluded from !he Class are !he Defendants named herein: any entity in which any of 

!he Defendants has a controlling inteIeSl: any of u.e omeen. di1ecton. or employees of any 

of !he Defendants: am !he l!'8aJ itpiesentatives, hein, suc:cesson, and assignees of any of the 

Defendants . 

36. 

This action is brought and may properly be maintained as a class action pursuant to the 

provisions of Louisiana Code of Civil Procedure article S91, el. s~q. This action satisfies the 

numerosity, commonality, adequate represeDlJltion and superiority requirements of these 

stabJtory provisions and the jurisprudence of tile courts of the Stale of Louisiana. 

37. 

It is estimated that as many as one quarter (1/4) of the more than 27 million workeiS. 

who were occupationally exposed to asbestos IlId were exposed to cigarette smoke will 

develop Indlor die from lung cancer and other related diseases. The Class is estimated to 

consists of thousands of penons IlId is, !herefore. so nwncrt!US that the individual joinder of 

III its memben is impracticable. 

38. 

': Common questions of law and fact exist as to all membeiS of the Class and 

predominale over any questions affecting only individual mcmben of the Class. These 
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common legal and factual questions arise from two centnI issu=, wbicb do not vary from 

Class mcm~ to· Class member, and which may be cIetcnnincd without rerelelll:e to the 

indMdull oIran-.-n= of III)' partic:ular Class member: A) the derendauls' collective course 

of conduct In mamsfaetllring, selling, andlor distributing ciprelles in the State of Louisiana; 

and 0) the synergistic effect on cancer development of the combination of the exposure to 

tobacco smob: and asbestos. These common legal and flClUl1 questions include, but .re not 

Ihnited to, the following: 

•• Whether there' is a synergistic effect for developing lung cancer caused by the 
dual exposure to asbestos and cigarette smoke; 

b. Whether the risk of injury, including IUDg cancer, to a person exposed to 
asbestos and cigarette smoke Is materially greater than that of persons not 
exposed to either substance; 

c. Whether the risk of injury to a person exposed to asbestos and cigarette smoke 
is materially greater than that of persons exposed to either asbestos or cigarette 
smoke alone; 

d. Whether and when the Defendants knew that the risk of inju ry to a person 
exposed to asbestos and cigarette smoke is materially greater than that of 
persons not exposed to asbestos or cigarette smoke; 

e. Whether the Defendants knew or should have known that the risk of injury to 
a person exposed to asbestos and. cigarette smoke is materially greater than that 
of persons not exposed to ~ilher substance; 

r. Whether the Defendants' conduct constitutes negligent misrepresentation; La. 
Civ. Code art. 23IS; . 

g. Whether the Defendants' conduct constitutes negligence; La. Civ. Code art. 
2315; 

h. Whether the Defendants violated the Louisiana Products Liability Act; LSA
R.S._9:2800.SI, tl Jtq.; 

I. Whether the Defendants breached expressed warranties; LSA-R.S. 9:2800.58; 

j. Whether the Defendants breached any hnplied wamnties of merehantability; 

k. Whether the Defendants are liable for intentional infliction of emotional 
distress; La. Civ. Code art. 231S; 

I. Whether the Defendants negligently designed their cigarettes; LSA-R.S. 
9:2800.57; 

m. Whether the Defendants failed to warn lIde;uate'y or no!i~ ~,. Class regarding 
the synergistic effect on the risk of injulY caused by the dual exposure to 
asbestos and cigarette smoke; LSA-R.S. 9:2800.57; 

n. Whether the consistent presence of certain levels of nicotine in Defendants' 
cigarettes and Defendants' course of conduct in marketing them constitute a 
manufacturing, design, andJor marketing defect for purposes of strict products 
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o. 

p. 

q. 

r. 

s. 

t. 

llability; LSA·R.S. 9:2800.51, et stq.; La. Cly. Code art. 2317; 

Whether the synergistic effect caused by the dual exposure 10 asbestos and 
cipmIe SIIIOI<e in OefenJatu' eiganms and Oefe!1llams' coune of conduct in 
marla:Iing them constitute • ft1II1IIfacIuri, design. llIdIor marketing defect for 
purposes of SIriet products Uability; LSA-R.S. 9:2800.51, et .. q.; La. Civ. 
Code an. 2317; 

Whether the Defendants "'" stricdy liable in loft for selling a dangerously 
defective product; La. Clv. Code art. 2317; 

Whether the Class members "'" IhRaI<ned with irreparable hann and whether 
they are entitled 10 Il\iunctive and other equitable relief, and, If so, !he nalU~ 
of such relief: 

Whether the Class members are' entided 10 medical monitoring at the 
Defendants' expense; 

Whether !he CI ... is entided to compensatory damages, and, if so, the nalUre 
of such damage; and 

Whether the CI ... is entided to exemplary damages, and if so, !he na\1lre of 
such damages. .-

39. 

The Plaintiffs' claims are typical of !he claims of the members of the Class. The 

Plaintiffs have been diagnosed with, or have a high risk of being diagnosed, with the injuries 

listed in Paragraph 14, including lung cancer; have signiflcam exposure to ciglrelle smoke 

from cigarettes manufaclUred by !he Tobacco ManufaclUren; and have been occupationally 

exposed to asbestos. The Plaintiffs and aU memben of !he CI ... have sustained andlor will 

continue to sustain damages and injuries and are facing irreparable harm arising out of !he 

Def...w.ts' common course of fraudulem and/or negligent conduct which has resulted in the 

extraordinary risk of injury as described supra, which was unknown to !he CI ... members. 

The claims of the named representatives arise out of the same Wtongful conduct that has 

harmed the members of the class and will fairly insure the adequate representation of all 

members of the CI.... The interests of !he named representatives do not conflict with !he 

Iotetats of !he members of the Class !hey seelc to represent. 

40. 

The Plaintiffs have retained counsel competeot and experienced In !he prosecution of 

complex consumer fraud, mass ton, oc:cupational disease lil;gation and products liability class 

actions, and they intend to prosecute this action vigorously for thO benefit of !he CI.... The 

~ of !he members of !he cl ... will be fairly and adequately protected by the Plaintiffs 

and their undersigned counsel. 
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41. 

A Class ..,lion is superior to other available methods for the fair aDd emcieot . 

~datiOD of Ibis litigation since individual litigation of the Class members' claims is 

impracticable. It would be unduly burdensome to the courts of Ibis State if individual 

Iitiption of !be fllClS of thousands'of ldentical cases were to be requlrm. Individual litigation 

iD::teases the delay and expense to all parties and the oouns in resolving the complex legal and 

factual illues of these cases. By contrast, the cl... action device ~ts far fewer 

management difficulties and provides the benefits of single adjudication, economies of scale, 

and COIltplei.ellsive supetvision by a single coun. La. Code Civ. Pro. an. 593.1. Notice of 

. the 

pendency and of any =elution of this cl ... action can be provided to CI~ members by 

publication and broadcast. 

CLAIMS FOR RELlEF and CAUSES OF ACfION 

42. 

Defendants a", lia~le 10 the plaintiffs and the "'p""enled Class in solido for causing 

or contributing to the injuries suffe~ by the plaintiffs and the "'P=led Class and for 

i'liuries which will be Inflieled on the "'P"""nted C1 .... 

43. 

The Defendants have designed" scheme to market lethal products that. when used in 

coI\iunction with asbestos expDSU"'. produce devastating health effects on the Class of persons 

repr=nted ~in. Persons within this CI ... have been. or will be. seriously injurm and/or 

killed in tragic numbers as I result of the inletltional conduct of the defeodanlJ. 

44. 

The acU and omissions of Defendants that were the direct and proximate cause of 

Plaintiffs' Injuries were willful. malicious. waoton. undertaken with =kIess dis"'gard of the 

rights of Plaintiff. and the CI .... and we... grossly negligent. 

45. 

The Vefendants "'" liable to the plaintiffs and the rep"'""Rted Class as a result of 

fra~d. fraudulent concealment. negligent mis"'p""entation. and eonspiracy to defraud the 

plaintiffs. all of which has caused or contributed to or will in the futu", cause or eontribute' 
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10 III: injuries am damages suffered by III: plainliffs am III: Class of penons ~resenIecI by 

!be ptaiDliffs. 

46. 

The DefendantS lie liable 10 III: plaiDliffl am the leplesemcd Class as • ICSIIlt of 

bmEb of the duty to WI!II, design, lIIIlII1factuM·am seU·. taJOIIlbly oafe consumer product 

am are liable 10 the plaintiffs am the ClaSs in strict liability. 

47.-

The I'hamuIcy ReIaiIers sold plainliffs !be tobacco prodw:ts with full knowledge of the 

produCU' vices, defects am cancer causing qualities am failed to disclose said vices and 

defects to plaintiffs. Therefore, the PhannacY Retailers lie liable to plaintiffs under the 

provisions 

regarding ...uubition of !be Louisiana Civil Code am such laws regarding implied and express 

warranties of merchanlability for all re<Ulting injuries am damages to plaintiffs. 

48. 

The Defendants have intentionally inDicted physical illiuries and emotional distresS on 

the plaintiffs and the ~resented Class and are thereCore liable Cor all Injuries and damages 

resultiug from such conduct. 

49. 

The Defendants are liable to the plaintiffs and the represented Class as a result of 

unfair am deceptive trade practices am as a result of fraud, Craudulent concealment, negligent 

misrepresenlation, and conspiracy to defraud the plaintiffs, all of which has caused or 

contributed to or will in the future cause or contribute to the injuries and damages suffered 

by the plaintiffS am the Class of penons represented by the plaintiffs. 

DAMAGES 

50. 

By reason of the deCendants' fault, as described above, and because of the injuries to 

the plaintiffs' health, re<Ulting in their disability and phyoical harm, plaintiffs and the Class 

are entitled to damages for past medical expenses and medical expenses which the plaintiffs 

~ that they will, more likely than not, incur in the future; on-going ntedical monitoring; 

past am future disability (including loss of earnings or earning capacity); loss of enjoyment 
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of life, put and futme physical and mt1IIII pain and suffering in an amount wbieb !he 

evidence may show proper at trial. In addition. due 10 !he enonnous iDcIeascd risk which is 

.hitlCCd by !he CLus of penonniescribed, on-going medical monitoring Is requimI aud 

!he defendants, individually and in solhlo, are respo1IIibJe for the COSII associated with such 

monitorillg. 

51. 

Urider Louisiana Civil Code Anicles and in addilion 10 general and special damages, 

plainlirf. and the Class are enliUed 10 an award of aempJary damages. The Plaintiffs and 

C1 .... lhetefon: r<qUeSl aemplary damages in an amount which !he evidence may show proper 

lithe 

time of lriaI be awarded to plaintiffs and !he C1 .... and against all the defendants, individuallY, 

joinUy and in so!i40. 

52. 

All a direct and proximate ~It of the acts of the Defendants, Plaintiffs and the Class 

suffered serious bodily injury, endured and will continue to endure gtQl pain and suffering, 

incurred and will continue to incur medical expenses, suffered and will continue 10 suffer 

mental anguish, lost- earnings and earning capacity, requires medical monitoring, and was 

o!herwise damaged. 

JVRYDEMANV 

53. 

The Plaintiffs and the memben of the Class request a trial by jury on all their claims 

and requests for relief. 

PRAYER FOR RELIEF 

WHEREFORE, !he Plaintiff •• on behalf of themselves and all other pencns similarly 

.ituated, pray for judgment againslthe Defendants and each of them, jointly, severally, and 

In solido as follows: 

a. Cenification of !he C1 .... of plaintiffs as sel forth herein logether with any sub
Classes deemed necessary and appropriate by the Court, including 
compensalory, exemplary and special damages 10 which plaintiffs are entitled; 
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b. M...-y damages 10 ruuy 'u"iei&,e die plaiDliffs and die rq,1"CSCIIIed Class; 

c. . For medical monitoring wbolberdcDominated u damages or in !be fonn of 
equitable ",lief; 

d. All COSIS usociated with. JqUIu cm-goiDg medical moniloring prognm; 

e. """judgment Intm:sI; 

r. Any equirsble and injunctive relief 10 which the "",resented Class is entitled or 
which will lid the Coon in fashioning &II appropriate remedy or enforcing an' 
appropriate remedy; and 

g. For any other general and special ",lief deemed necessary and appropriate 10 
compensate and pn!ICCt !be plaintiff. and !be n:presentcd Clus. 

Respectfully Submitted: 

LEBLANC, MAPLES & WADDELL, LLC 
Jules B. leBlanc, m, IA Bar Roll No. 08201 
F: Gerald.Maples, MS Bar Roll No. 1860 
Cameron Waddell, IA Bar Roll No. 24245 
J. Bunon leBlanc, IV, IA Bar Roll No. 20491 
5353' Essen Lane, Suite 420 
Baton Rouge, Loubiana 70809 
Tel,,!, no: (5 )76 22., 
F8CS\ : (5 - 13· 

By: 

ROBE ,URANN & LURYE, PLC 
Louis L. Robein, Jr., IA Bar Roll No. 11307 
Raben H. Urann, IA Bar Roll No. 12985 
Nancy Picard, IA Bar Roll No. 19449 
2S4O Severn Avenue, Suite 400 
Metairie, Louisiana 70002 
Telephone: (504)885-9994 
FacsUnil.: (504)88S-9969 

COX "'COX . 
Joseph B. Cox, Jr., NC Bar No. 7068 
4300 Six Forks Road 
Raleigh, Nonh Carolina 27609 
Telephone: (919) 51Q.4090 
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"-imiJe: (91)51()..4092 

FLEMING, HOVENICAMP a: GRAYSON, PC 
Oeoqe M. Fleming, TX BIt No. 117123000 
Mad: A. HO'Ia1kamp, TX B.u No. 10059820-
Steoed C. AmoId, TX BIt No. 00796139 
1330 Post o.t BouIevIld, Suite 3030 
Housroa. T_ 71056 
Te/eplIooe: (713)621-1\l44 
Focsimlle: (713)621-9638 

SERVICE INFORMATION: 

I. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

'The American Tobacco Company, IDe. 
Six Stamford Forum 
Stamford, Connecticut 

American Brands. Inc. 
Six Stamford Forum 
Stamford, Connecticut 

Brown & Williamsdn Tobacco Corporation 
1500 Brown & Williamson Tower 
Louisville, Kentucky 

Barus, Inc. 
ISOO Brown & Williamson Tower 
Louisville, Kentucky 

Barus Holdings, Inc. 
1500 Brown & Williamson Tower 
Louisville, Kentucky 

R.I. Reynolds Tobacco Company 
Fourth and Main Streets 
Winston-Salem, North Carolina 

R.J .R. Nabisco, Inc. 
1301 Avenue of the Americas 
New York, New York 

LariUard Tobacco Company, Inc. 
One Park Avenue 
New York, New York 

LariUan!, Inc. 
One Park A venue 
New York, New York 

Loew. Corporation 
One Park Avenue 
New York, New York 

Philip Morris, Incorporated 
through its agent for service of process: 

_ C.T. Corporation System 
8550 United Plaza Boulevard 
Baton Rouge, Lau;'iana 
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12. United Slates Tobla:o Company 
100 West Putnam Ave. 
Greenwicb. Coanictic:ut 

13. UST, 111:. 
100 West Putnam A venue 
Greenwich. Connecticut 

14. The Tobacco InstllUle; Inc: 
1875 I SIlCet N. W .• Suile 800 
Wablngton. D.C. 

15. Walgn:en Louisiana Co. 
Ihrougb its agent for service of proc=s 
Harold W. Wedig 
1006 Hibernia Bank Bldg. 
New Orleans. Louisiana 70112 

16. Wal-Mart Sto~. Inc. 
Ihrougb its agent for service of process 
C. T. Corporation Systems 
8515 United Plaza Blvd. 
Baton Rouge. Louisiana 70809 

17. Eckerd Holding II. Inc. 
through its agent for service of process 
Kean. Miller. Hawthorne. D'Annond & Jarman 
2200 One American Place 
Baton Rouge. Louisiana 70801 

18. Katz & Besthorr in Louisiana 
through Its agent for serVice of proc=s 
Virginia F. Beslhorr 
K&B Plaza; Lee Cirt:le. 

New Orleans. Louisiana 70130 

19. Imperial Trading Co. 
through Its agent for service of process 
Gerald C. Pelias 
701 Edwards Avenue 
Harahan. Louisiana 70123 

20. Baton Rouge Tobacco Co .• Inc. 
Ihrough Its agent for service of process 
A. B. Lemoine 
2326 Som:l A venue 
Balon Rouge. Louisiana 70802 

21. Quaglino Tobacco and Candy Company. Inc. 
through its agent for service of proc=s 
lona Ball 
2400 South Claiborne Avenue 
New OrIWlS. Louisiana 70125 

22., George W. Groetsch. Inc. 
through its agent for service of process 
George J. GroelSCh. Sr. 
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S6lS 1efferson Highway 
HmhIn, LouisilDl10123 

. 23. 1 a: R Vending Service. Inc.--

--

through ill ageD! for service of J!I1)CaO 

101m M. Holahan 
228 SL CharIeo Aveuue '616 
N .... 0rIeaDs. LouisiaDa 70130 
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